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§ 11. Section 722-e of the county law, as added by chapter 878 of the
laws of 1965, is amended to read as follows:

§ 722-e. Expenses. All expenses for providing counsel and services
other than counsel hereunder shall be a county charge or in the case of
a county wholly located within a city a city charge to be paid out of an
appropriation for such purposes. Provided, however, that any such addi-
tional expenses incurred for the provision of counsel and services as a
result of the implementation of a plan established pursuant to subdivi-
sion four of section eight hundred thirty-two of the executive law,
including any interim steps taken to implement such plan, shall be reim-
bursed by the state to the county or city providing such services. Such
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plans shall be submitted by the office of indigent legal services to the
director of the division of budget for review and approval. However, the
director's approval shall be 1limited solely to the plan's projected
fiscal impact of the required appropriation for the implementation of
such plan, and his or her approval shall not be unreasonably withheld.
The state shall appropriate funds sufficient to provide for the
reimbursement required by this section.

§ 12. Section 832 of the executive law is amended by adding a new
subdivision 4 to read as follows:

4. Additional duties and responsibilities. The office shall, in
consultation with the indigent legal services board established pursuant
to section eight hundred thirty-three of this article, have the follow-
ing duties and responsibilities, and any plan developed pursuant to this
subdivision shall be submitted by the office to the director of the
division of budget for review and approval, provided, however that the
director's approval shall be limited solely to the plan’s projected
fiscal impact of the required appropriation for the implementation of
such plan and his or her approval shall not be unreasonably withheld:

(a) Counsel at arraignment. Develop and implement a written plan to
ensure that each criminal defendant who is eligible for publicly funded
legal representation is represented by counsel in person at his or her
arraignment: provided, however, that a timely arraignment with counsel
shall not be delaved pending a determination of a defendant's eligibil-
ity.

(i) For the purposes of the plan developed pursuant to this subdivi-
sion, the term "arraignment™ shall mean the first appearance by a person
charged with a crime before a -judge or magistrate, with the exception of
an appearance where no prosecutor appears and no action occurs other
than the adijournment of the criminal process and the unconditional
release of the person charged (in which event "arraignment"” shall mean
the person's next appearance before a judge or magistrate).

(ii) The written plan developed pursuant to this subdivision shall be
completed by December first, two thousand seventeen and shall include
interim steps for each county and the city of New York for achieving
compliance with the plan.

(iii) Each county and the city of New York shall, in consultation with
the office, undertake good faith efforts to implement the plan and such
plan shall be fully implemented and adhered to in each county and the
city of New York by April first, two thousand twenty-three. Pursuant to
section seven hundred twenty-two-e of the county law, the state shall
reimburse each county and the city of New York for any costs incurred as
a result of implementing such plan.

(iv) The office shall, on an ongoing basis, monitor and periodically
report on the implementation of, and compliance with, the plan in each
county and the city of New York.

(b) Caseload relief. Develop and implement a written plan that estab-
lishes numerical caseload/workload standards for each provider of
constitutionally mandated publicly funded representation in criminal
cases for people who are unable to afford counsel.

(i) Such standards shall apply to all providers whether public defen-
der, legal aid society, assigned counsel program or conflict defender in
each county and the city of New York.

(ii) The written plan developed pursuant to this subdivision shall be

completed by December first, two thousand seventeen and shall include

interim steps for each county and the city of New York for achieving
compliance with the plan. Such plan shall include the number of attor-
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neys, investigators and other non-attorney staff and the amount of
in-kind resources necessary for each provider of mandated representation
to implement such plan.

(iii) Each county and the city of New York shall, in consultation
with the office, undertake pgood faith efforts to implement the
caseload/workload standards and such standards shall be fully imple-
mented and adhered to in each county and the city of New York by April
first, two thousand twenty-three. Pursuant to section seven hundred
twenty-two-e of the county law, the state shall reimburse each county
and the city of New York for any costs incurred as a result of imple-
menting such plan.

(iv) The office shall, on an ongoing basis, monitor and periodically
report on the implementation of, and compliance with, the plan in each
county and the city of New York.

(c) Initiatives to improve the guality of indigent defense. (i) Devel-
op and implement a written plan to improve the quality of constitu-
tionally mandated publicly funded representation in criminal cases for
people who are unable to afford counsel and ensure that attorneys
providing such representation: (A) receive effective supervision and
training: (B) have access to and appropriately utilize investigators,
interpreters and expert witnesses on behalf of clients: (€) communicate
effectively with their clients; (D) have the necessary qualifications

and experience; and (E) in the case of assigned counsel attorneys, are
assigned to cases in accordance with article eighteen-b of the county
law and in a manner that accounts for the attorney's level of experience
and caseload/workload.

(ii) The office shall, on an ongoing basis, monitor and periodically
report on the implementation of, and compliance with, the plan in each
county and the city of New York.

(iii) The written plan developed pursuant to this subdivision shall be
completed by December first, two thousand seventeen and shall include
interim steps for each county and the city of New York for achieving
compliance with the plan.

(iv) Each county and the city of New York shall, in consultation with
the office, undertake good faith efforts to implement the initiatives to
improve the quality of indigent defense and such initiatives shall be
fully implemented and adhered to in each county and the city of New York
by April first, two thousand twenty-three. Pursuant to section seven
hundred twenty-two-e of the county law, the state shall reimburse each
county and the city of New York for any costs incurred as a result of
implementing such plan.

(d) Appropriation of funds. In no event shall a county and a city of
New York be obligated to undertake any steps to implement the written
plans under paragraphs (a), (b) and (c¢) of this subdivision until funds
have been appropriated by the state for such purpose.

§ 13. This act shall take effect immediately; provided, however, that
sections one and two of this act shall take effect April 1, 2018 and
shall apply to confessions, admissions or statements made on or after
such effective date; provided, further sections three through ten of
this act shall take effect July 1, 2017.
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child and another father figure, and it
would be detrimental to the child’s inter-
ests to disrupt that relationship.

We conclude that a hearing is needed in
this case to decide the merits of Kenneth’s
claim. At that hearing, Raymond must be
Jjoined as a necessary party, so that Family
Court may consider the nature of his rela-
tionship with the child and make a proper
determination of A.’s best interests. Con-
sequently, we remit the matter to Family
Court for such a hearing and determina-
tion.

In view of the foregoing, we need not
address Kenneth’s remaining issues.
However, both the Support Magistrate’s
faflure to advise Kenneth of his right to
counsel before genetic testing was done
and counsel’s failure to consult with Ken-
neth before the January 2007 hearing are
troubling events, which should not have
oceurred.

Accordingly, the order of the Appellate
Division should be re-versed, with costs,
and the matter remitted to Family Court
for further proceedings in accordance with
this opinion.

_|7Chief Judge LIPPMAN and Judges
CIPARICK, GRAFFEO, READ, SMITH
and JONES coneunr.

Order reversed, ete.
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Kimberly HURRELL-HARRING et al,,
on Behalf of Themselves and All Oth-
ers Similarly Situated, Appellants,

V.

STATE of New York et
al., Respondents.

Court of Appeals of New York.

May 6, 2010.
Background: Individuals who, as indigent,
criminal defendants, were assigned publie
defenders in various criminal prosecutions
brought putative class action against State,
alleging that public defense system was
deficient and presented unacceptable risk
that indigent defendants were being de-
nied constitutional right to counsel. The

Supreme Court, Albany County, Eugene

P. Devine, J., denied State’s motions to

dismiss, and State appealed. The Supreme

Court, Appellate Division, 66 A.D.3d 84,

883 N.Y.S.2d 349, reversed. Individuals ap-

pealed as of right.

Holdings: The Court of Appeals, Lipp-

man, C.J., held that;

(1) individuals stated cognizable claim for
constructive denial of their Sixth
Amendment right to counsel, and

(2) arraignment was critical stage of crimi-
nal proceeding for purposes of right to
counsel, even if guilty plea was not
elicited at arraignment.

Affirmed as modified. Pigott, J., filed dis-

senting opinion, in which Read and Smith,

JJ., concurred.

1. Criminal Law €>1730, 1840

Class of individuals who were as-
signed public defenders in various criminal
proceedings stated cognizable claim for
constructive denial of their Sixth Amend-
ment right to counsel by alleging that cer-
tain individuals were arraigned without
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appointment of counsel and left unrepre-
sented in subsequent proceedings, while
other individuals were nominally appointed
counsel who were unavailable, unrespon-
sive, or unprepared; individuals’ claims
were not solely performance-based and
went to whether State had met its founda-
tional obligation to provide indigent defen-
dants with counsel, rather than whether
ineffectiveness had assumed systemic di-
mensions. U.S.C.A. Const.Amend. 6.

2. Criminal Law ¢=1730

Arraignment was “critical stage of
criminal proceedings for purposes of indi-
gent defendants’ Sixth Amendment right
to counsel, even if guilty pleas were not
then elicited from defendants, since defen-
dants’ pretrial liberty interests were regu-
larly adjudicated at arraignment in ab-
sence of appointed counsel with serious
consequences, both direct and indirect, in-
cluding loss of employment and housing,
and inability to support and care for par-
ticularly needy dependents; presence of
defense counsel at arraignment is not dis-
pensable, except at a defendant’s informed
option, when matters affecting defendant’s
pretrial liberty or ability subsequently to
defend against charges are to be decided.
US.C.A. Const.Amend. 6; McKinney's
CPL § 180.10(3, 6).

3. Criminal Law ¢=1710, 1766 -

A eriminal defendant, regardless of
wherewithal, is entitled to the guiding
hand of counsel at every step in the pro-
ceedings against him. TU.S.C.A. Const.
Amend. 6.

4. Criminal Law €=1718, 1730

The right to counsel attaches at ar-
raignment and entails the presence of
counsel at each subsequent “critical” stage
of the proceedings. TU.S.C.A. Const.
Amend. 6.
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5. Criminal Law 1730

A Dbail hearing is a critical stage of the
State’s criminal process, for purposes of
right to counsel U.S.C.A. Const.Amend.
6.

6. Criminal Law e=1731

Period between arraignment and trial
when a case must be factually developed
and vresearched, decisions respecting
Grand Jury testimony made, plea negotia-
tions conducted, and pre-trial motions
filed, is critical for Sixth Amendment right
to counsel purposes; indeed, to deprive a
person of counsel during the period prior
to trial may be more damaging than denial
of counsel during the trial itself. U.S.C.A.
Const.Amend. 6.

7. Criminal Law 1710

If no actual assistance for the ac-
cused’s defense is provided, then the con-
stitutional guarantee to counsel has been
violated; the Constitution’s guarantee of
agsistance of counsel cannot be satisfied by
mere formal appointment. TU.S.C.A.
Const.Amend. 6.

8. Criminal Law ©=1163(2)

In cases of outright denial of the right
to counsel prejudice is presumed.
U.S.C.A. Const.Amend. 6.

New York Civil Liberties Union Foun-
dation, New York City (Corey Stoughton,
Arthur Eisenberg, Christopher Dunn and
Andrew Kalloch of counsel), and Schulte
Roth & Zabel LLP (Gary Stein, Daniel
Greenberg, Azmina Jasani and Kristie M.
Blase of counsel), for appellants.

Andrew M. Cuomo, Attorney General,
Albany (Barbara D. Underwood, Andrea
Oser, Denise A. Hartman and Victor Pala-
dino of counsel), for respondents.
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Kathleen B. Hogan, District Attorney,
Albany (Morries I. Kleinbart of counsel),
for District Attorneys Association of the
State of New York, amicus curiae.

Moskowitz, Book & Walsh, LLP, New
York City (Susan J. Walsh of counsel),
Norman L. Reimer, Washington, DC, Ivan
Dominguez, Michael Getnick, Albany,
Green & Willstatter, White Plains (Rich-
ard Willstatter of counsel), Ann Lesk, New
York City, Bruce Green, Ellen C. Yaro-
shefsky, Adele Bernhard, White Plains,
Jenny Rivera, Flushing, and Steve Zeid-
man for National Association of Criminal
Defense Lawyers and others, amici curiae.

Willkie Farr & Gallagher LLP, New
York City (Lawrence O. Kamin, Maor A.
Portnoy and Joseph M. Azam of counsel),
for the Fund for Modern Courts, amicus
curiae.

Richards Kibbe & Orbe LLP, New York
City (Lee S. Richards III, Arthur S.
Greenspan and Eric S. Rosen of counsel),
and Brennan Center for Justice at New
York University School of Law (David S.
Udell and Alicia L. Bannon of counsel), for
Michael A. Battle and others, amici curiae.

Davis Polk & Wardwell LLP, New York
City (Daniel F. Kolb, Daniel J. O'Neill,
Jennifer Marcovitz and Lara Samet of
counsel), and Legal Aid Society (Steven
Banks and Janet Sabel of counsel), for
Legal Aid Society, amicus curiae.

Jonathan K. Gradess, Albany, and
Alfred O’Connor for New York State De-
fenders Association, amicus curiae.

David Loftis, New York City, Barry C.
Scheck and Peter J. Neufeld for Innocence
Project, Inc., amicus curiae.

_|;sOPINION OF THE COURT

LIPPMAN, Chief Judge.

The Sixth Amendment to the United
States Constitution guarantees a criminal

defendant “the right to ... have the Assis-
tance of Counsel for his defence,” and
sinee Giideon v. Wainwright, 372 U.S. 335,
83 S.Ct. 792, 9 L.Ed.2d 799 (1963) it has
been established that that entitlement may
not be effectively denied by the State by
reason of a defendant’s inability to pay for
a lawyer. Gideon is not now controversial
either as an expression of what the Consti-
tution requires or as an exercise in ele-
mental fair play. Serious questions have,
however, arisen in this and other jurisdic-
tions as to whether Gideon’s mandate is
being met in practice (see e.g. Lavallee v.
Justices in Hampden Superior Ct, 442
Mass. 228, 812 N.E.2d 895 [2004] ).

In New York, the Legislature has left
the performance of the State’s obligation
under Gideon to the counties, where it is
discharged, for the most part, with county
resources and according to local rules and
practices (see County Law arts. 18-A, 18-
B). Plaintiffs in this action, defendants in
various criminal prosecutions ongoing at
the time of the action’s commencement in
Washington, Onondaga, Ontario, Schuyler
and Suffolk counties, contend that this ar-
rangement, involving what is in essence a
costly, largely unfunded and politically un-
popular mandate upon local government,
has functioned to deprive them and other
similarly situated indigent defendants in
the aforementioned countieg of constitu-
tionally and statutorily guaranteed repre-
sentational rights. They seek a declara-
tion that their rights and those of the class
they seek to represent|;sare being violated
and an injunction to avert further abridg-
ment of their right to counsel; they do not
seek relief within the eriminal cases out.of
which their claims arise.

This appeal results from dispositions of
defendants’ motion pursuant to CPLR
3211 to dismiss the action as nonjusticia-
ble. Supreme Court denied the motion,
but in the decision and order now before
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us (66 A.D.8d 84, 883 N.Y.S.2d 349 [2009] )
the sought relief was granted by the Ap-
pellate Division. That court held that
there was no cognizable claim for ineffec-
tive assistance of counsel other than one
seeking posteonviction relief, and, related-
ly, that violation of a criminal defendant’s
right to counsel eould not be vindicated in
a collateral civil proceeding, particularly
where the objeet of the collateral action
was to compel an additional allocation of
public resources, which the court found to
be a properly legislative prerogative. Two
Justices dissented. They were of the view
that violations of the right to counsel were
actionable in contexts other than claims for
postconviction relief, including a civil ae-
tion such as that brought by plaintiffs.
While recognizing that choices between
competing social priorities are ordinarily
for the Legislature, this did not, in the
dissenters’ judgment, excuse the Judiciary
from its obligation to provide a remedy for
violations of constitutional rights (id. at 95,
883 N.Y.S.2d 349), especially when the al-
leged violations were “so interwoven with,
and necessarily implicate[d], the proper
functioning of the court system itself” (id.
at 96, 883 N.Y.S.2d 349).

Plaintiffs have appealed as of right from
the Appellate Division’s order pursuant to
CPLR 5601(a) and (b)1). We now rein-
state the action, albeit with some substan-
tial qualifications upon its scope.

Defendants’ claim that the action is not
justiciable rests principally on two theo-
ries: first, that there is no cognizable
claim for ineffective assistance of counsel
apart from one seeking relief from a con-
viction, and second, that recognition of a
claim for systemic relief of the sort plain-
tiffs seek will involve the courts in the
performance of properly legislative func-
tions, most notably determining how public
resources are to be allocated.

930 NORTH EASTERN REPORTER, 2d SERIES

[1] The first of these theories is rooted
in case law conditioning relief for constitu-
tionally ineffective assistance upon find-
ings that attorney performance, when
viewed in its total, case specific aspect, has
both fallen below the standard of objective
reasonableness (see Strickland v. Wash-
ington, 466 U.S. 668, 687-688, 104 S.Ct.
2052, 80 L.Ed.2d 674 ],,[1984]), and result-
ed in prejudice, either with respect to the
outcome of the proceeding (id. at 694, 104
S.Ct. 2052) or, under this Court’s some-
what less oatcome oriented standard of
“meaningful assistance,” to the defendant’s
right to a fair trial (People v. Benevenio,
91 N.Y.2d 708, 718-714, 674 N.Y.S.2d 629,
697 N.E.2d 584 [1998]). Defendants rea-
son that the prescribed, deferential (see
Strickland, 466 U.S. at 689, 104 S.Ct.
2052; Benevento, 91 N.Y.2d at 712, 674
N.Y.S.2d 629, 697 N.E.2d 584) and highly
context sensitive inquiry into the adequacy
and particular effect of counsel’s perform-
ance cannot occur until a prosecution has
concluded in a conviction, and that, once
there is a convietion, the appropriate ave-
nues of relief are direct appeals and the
various other established means of chal-
lenging a conviction, such as CPL article
440 motions and petitions for writs of ha-
beas corpus or coram nobis. They urge,
in essence, that the present plaintiffs can,
based upon their ongoing prosecutions,
possess no ripe claim of ineffective assis-
tance and that any ineffective assistance
claims that might eventually be brought
by them would, given the nature of the
claim, have to be individually asserted and
determined; they argue that a finding of
constitutionally deficient performance—
one necessarily rooted in the particular
circumstances of an individual case—can-
not serve as a predicate for systemic re-
lief. Indeed, they remind us that the Su-
preme Court in Strickland has noted
pointedly that “the purpose of the effective
assistance guarantee of the Sixth Amend-
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ment is not to improve the quality of legal
representation, although that is a goal of
considerable importance to the legal sys-
teml[,] [but rather] to ensure that
criminal defendants receive a fair trial”
(466 U.S. at 689, 104 S.Ct. 2052).

These arguments possess a measure of
merit. A fair reading of Strickland and
our relevant state precedents supports de-
fendants’ contention that effective assis-
tance is a judicial construct designed to do
no more than protect an individual defen-
dant’s right to a fair adjudication; it is not
a concept capable of expansive gpplication
to remediate systemic deficiencies. The
cases in which the concept has been expli-
cated are in this connection notable for
their intentional omission of any broadly
applicable defining performance standards.
Indeed, Strickland is clear that articula-
tion of any standard more specific than
that of objective reasonableness is neither
warranted by the Sixth Amendment nor
compatible with its objectives:

“More specific guidelines are not appro-
priate. The Sixth Amendment refers
simply to ‘eounsel,’ not specifying partic-
ular requirements of effective ~ as-
sigtance.;s It relies instead on the legal
profession’s maintenance of standards
sufficient to justify the law’s presump-
tion that counsel will fulfill the role in
the adversary process that the Amend-
ment envisions. The proper measure of
attorney performance remains simply
reagonableness under prevailing profes-
sional norms . ..

“In any case presenting an ineffective-

ness claim, the performance inquiry

must be whether counsel’s assistance
was reasonable considering all the cir-
cumstances ... No particular set of de-
tailed rules for counsel’s conduct can
satisfactorily take account of the variety
of circumstances faced by defense coun-
sel or the range of legitimate decisions

regarding how best to represent a crimi-
nal defendant. Any such set of rules
would interfere with the constitutionally
protected independence of eounsel and
restrict the wide latitude counsel must
have in making tactical decisions. In-
deed, the existence of detailed guidelines
for representation could distract counsel
from the overriding mission of vigorous
advocacy of the defendant’s cause” (466
U.S. at 688-689, 104 S.Ct. 2052 [citations
omitted] ).
‘We too have for similar reasons eschewed
the articulation of more specifie, generally
applicable performance standards for
judging the effectiveness of counsel in the
context of determining whether constitu-
tionally mandated representation has been
provided (see People v. Benevento, 91
NY2d at 712, 674 N.Y.S.2d 629, 697
N.E.2d 584; People v. Baldi, 54 N.Y.2d
137, 146-147, 444 N.Y.S2d 893, 429
N.E.2d 400 [1981]). This is not to say
that performance standards are not highly
relevant in assuring that constitutionally
effective assistance is provided and in
judging whether in a particular case an
attorney’s performance has been deficient,
only that such standards do not and can-
not usefully define the Sixth Amendment-
based concept of effective assistance.
While the imposition of sueh standards
may be highly salutary, it is not under
Strickland appropriate as an exercigse in
Sixth Amendment jurisprudence.

Having said this, however, we would add
the very important caveat that Strick-
land’s approach is expressly premised on
the supposition that the fundamental un-
derlying right to representation under
Gideon has been enabled by the State in a
manner that would justify the presumption
that the standard of objective reasonable-
ness will ordinarily be satisfied (see
Strickland,; 466 U.S. at 687-689, 104 S.Ct.
20562). The questions properly raised in
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this Sixth Amendment-grounded action, we
think, go not to whether ineffectiveness
has assumed systemic dimensions, but
rather to whether the State has met its
foundational obligation under Gideon to
provide legal representation.

Inasmuch as general prescriptive relief
is unavailable and indeed incompatible
with the adjudication of claims alleging
constitutionally ineffective assistance of
counsel, it follows that plaintiffs’ claims for
prospective systemic relief cannot stand if
their gravamen is only that attorneys ap-
pointed for them have not, so far, afforded
them meaningful and effective representa-
tion. While it is defendants’ position, and
was evidently that of the Appellate Divi-
sion majority, that the complaint contains
only performance-based claims for ineffec-
tive assistance, our examination of the
pleading leads us to a different conclusion.

According to the complaint, 10 of the 20
plaintiffs—two from Washington, two from
Onondaga, two from Ontario and four
from Schuyler County—were altogether
without representation at the arraign-
ments held in their underlying criminal
proceedings. Eight of these unrepresent-
ed plaintiffs were jailed after bail had
been set in amounts they could not afford.
It is alleged that the experience of these
plaintiffs is illustrative of what is a fairly
common practice in the aforementioned
counties of arraigning defendants without
counsel and leaving them, particularly
when accused of relatively low level of-
fenses, unrepresented in subsequent pro-
ceedings where pleas are taken and other
critically important legal transactions take
place. One of these plaintiffs remained
unrepresented for some five months and it
is alleged that the absence of clear and
uniform guidelines reasonably related to
need has commonly resulted in denials of

1. This claim, referred to by plaintiffs as one
based on “lack of counsistent vertical represen-
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representation ~ to indigent defendants
based on the subjective judgments of indi-
vidual jurists.

In addition to the foregoing allegations
of outright nonrepresentation, the com-
plaint contains allegations to the effect
that although lawyers were eventually
nominally appointed for plaintiffs, they
were unavailable to their clients—that
they conferred with them little, if at all,
were often completely unresponsive to
their urgent inquiries and requests from
jail, sometimes for months on end, waived
important rights without consulting them,
and ultimately appeared to do little more
on their behalf than act as conduits for
plea offers, some of which purportedly
were highly unfavorable. It is repeatedly
alleged that counsel missed court appear-
ances, and that when they did |yappear
they were not prepared to proceed, often
because they were entirely new to the
case, the matters having previously been
handled by other gimilarly unprepared
counsel.! There are also allegations that
the counsel appointed for at least one of
the plaintiffs was seriously conflicted and
thus unqualified to undertake the repre-
sentation.

The allegations of the complaint must at
this stage of the litigation be deemed true
and construed in plaintiffs’ favor, affording
them the benefit of every reasonable infer-
ence (Leon v. Martinez, 84 N.Y.2d 83, 87—
88, 614 N.Y.S.2d 972, 638 N.BE2d 511
[1994] ), the very limited ohject being to
ascertain whether any cognizable claim for
relief is made out (id.). If there is a
discernible claim, that is where the inquiry
must end; the difficulty of its proof is not
the present concern. The above summa-
rized allegations, in’ our view, state cogni-
zable Sixth Amendment claims.

tation,” is raised by each of the four Suffolk
County plaintiffs.
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[2-5] 1t is clear that a criminal defen- _@interests may then be affected, CPL

dant, regardless of wherewithal, is entitled
to “‘the guiding hand of counsel at every
step in the proceedings against him’”
(Glideon v. Wainwright, 872 U.S. at 845, 83
S.Ct. 792, quoting Powell v. Alabama, 287
US. 45, 69, 63 S.Ct. 55, 77 L.Ed. 158
[1982]). The right attaches at arraign-
ment (see Rothgery v. Gillespie County,
bb4 TU.S. 191, 128 S.Ct. 2578, 171 L.Ed.2d
366 [2008]) and entails the presence of
counsel at each subsequent “critical” stage
of the proceedings (Montejo v. Louisiona,
556 U.5. ——, 129 S.Ct. 2079, 173 L.Ed.2d
955 [2009]). As is here relevant, arraign-
ment itself must under the circumstances
alleged be deemed a critical stage since,
even if guilty pleas were not then elicited
from the presently named plaintiffs,? a cir-
cumstance which would undoubtedly re-
quire the “critical stage” label (see Cole-
man v. Alabama, 399 US. 1, 9, 90 S.Ct.
1999, 26 L.Ed.2d 887 [1970]), it is clear
from the complaint that plaintiffs’ pretrial
liberty interests were on that oceasion reg-
ularly adjudicated (see also CPL
180.10[6] ) with most serjous consequences,
both direct and collateral, including the
loss of employment and housing, and ina-
bility to support and care for particularly
needy dependents. There is no question
that “a bail hearing is a critical stage of
the State’s criminal process” (Higazy v.
Templeton, 505 F.3d 161, 172 [2d Cir.2007]
[internal quotation marks and citation
omitted] ).

Recognizing the ecrucial importance of
arraignment and the extent to which a
defendant’s basic liberty and due process

2. Itis, however, alleged that in the counties at
issue pleas are often elicited from unrepre-
sented defendants at arraignment,

3. It does not appear that any of the plaintiffs
who were arraigned without counsel and
jailed when they could not afford the bail
consequently fixed agreed to proceed without

180.10(3) expressly provides for the “right
to the aid of counsel at the arraignment
and at every subsequent stage of the ae-
tion” and forbids a court from going for-
ward with the proceeding without counsel
for the defendant, unless the defendant
has knowingly agreed to proceed in coun-
sel’s absence (CPL 180.10(5]1).2 Contrary
to defendants’ suggestion and that of the
dissent, nothing in the statute may be read
to justify the conclusion that the presence
of defense counsel at arraignment is ever
dispensable, except at a defendant’s in-
formed option, when matters affecting the
defendant’s pretrial liberty or ability sub-
sequently to defend against the charges
are to be decided. Nor is there merit to
defendants’ suggestion that the Sixth
Amendment right to counsel is not yet
fully implicated (see Rothgery, 554 U.S. at
——, 128 S.Ct. at 2589).

. The cases cited by the dissent in which
the allegedly consequential event at ar-
raignment was the entry of a not guilty
plea (United States ex rel. Caccio v. Fay,
350 F.2d 214, 215 [2d Cir.1965]; United
States ex rel. Combs v. Denno, 357 F.2d
809, 812 [2d Cir.1966]; Uwnited States ex
rel Hussey v. Fay, 220 F.Supp. 562
[S.D.N.Y.1963]; Holland » Allard, 2005
WL 2786909, 2005 U.S. Dist LEXIS 46609
[I5.D.N.Y.2005] ) do not stand for the prop-
osition that counsel, as a general matter, is
optional at arraignment. Indeed, such a
proposition would plainly be untenable
since arraignments routinely, and in New
York as a matter of statutory design, en-

a lawyer. The dissent’s assertion (at 32 n. 7,
904 N.Y.S.2d at 311 n. 7, 930 N.E.2d at 232
n. 7) that plaintiffs were not “forced” to par-
ticipate in bail hearings without counsel is,
apart from being without any support in the
record, irrelevant given the clear entitlement
to counsel under the statute, and indeed the
Constitution.
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compass matters affecting a defendant’s
liberty and ability to defend against the
charges. The cited cases rather stand for
the very limited proposition that where it
happens that what occurs at arraignment
does not affect a defendant’s ultimate adju-
dication, a defendant is not on the ground
of nonrepresentation entitled to a reversal
of his or her conviction. Plaintiffs here do
not seek that relief. Rather, they seek
prospectively to assure the provision of
what the Constitution undoubtedly guaran-
tees—representation at all critical stages
of the criminal proceedings. In New
York, arraignment is, as a general matter,
such a stage.

[6] Also “critical” for Sixth Amend-
ment purposes is the period between ar-
raignment and trial when a case must be
factually | sxdeveloped and researched, deci-
sions respecting grand jury testimony
made, plea negotiations conducted, and
pretrial motions filed. Indeed, it is clear
that “to deprive a person of counsel during
the period prior to trial may be more
damaging than denial of counsel during
the trial itself” (Maine v. Moulton, 474
U.S. 159, 170, 106 S.Ct. 477, 88 L.Ed.2d
481 [1985]).

This complaint contains numerous plain
allegations that in specific cases counsel
simply was not provided at critical stages
of the proceedings. The complaint addi-
tionally contains allegations sufficient to
justify the inference that these depriva-
tions may be illustrative of significantly
more widespread practices; of particular
note in this connection are the allegations
that in numerous cases representational
denials are premised on subjective and
highly variable notions of indigency, rais-
ing possible due process and equal protec-
tion concerns. These allegations state a
claim, not for ineffective assistance under
Stricklond, but for basic denial of the right
to counsel under Gideon.
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[7] Similarly, while variously interpret-
able, the numerous allegations to the effect
that counsel, although appointed, were un-
communicative, made virtually no efforts
on their nominal clients’ behalf during the
very critical period subsequent to arraign-
ment, and, indeed, waived important rights
without authorization from their clients,
may be reasonably understood to allege
nonrepresentation rather than ineffective
representation. Actual representation as-
sumes a certain basic representational re-
lationship. The allegations here, however,
raise serious questions as to whether any
such relationship may be really said to
have existed between many of the plain-
tiffs and their putative attorneys and cu-
mulatively may be understood to raise the
distinet possibility that merely nominal at-
torney-client pairings occur in the subject
counties with a fair degree of regularity,
allegedly because of inadequate funding
and staffing of indigent defense providers.
It is very basic that

“HIf no actual ‘Assistance’ “for’ the ac-

cused’s ‘defence’ is provided, then the

constitutional guarantee has been violat-
ed. To hold otherwise ‘could convert
the appointment of counsel into a sham
and nothing more than a formal compli-
ance with the Constitution’s requirement
that an accused be given the assistance
of counsel. The Constitution’s guaran-
tee of assistance of counsel cannot be
satisfied by mere formal appointment.

Avery v. Alobama, 308 |5U.S. 444, 446

[60 S.Ct. 321, &4 L.Ed. 377] (1940) (foot-

note omitted)” (United States v. Cronic,

466 U.S. 648, 6564655, 104 S.Ct. 2039, 80

L.Ed.2d 657 [1984] ).

While it may turn out after further fac-
tual development that what is really at
issue is whether the representation afford-
ed was effective—a subject not properly
litigated in this civil action—at this junc-
ture, construing the allegations before us



HURRELL-HARRING v. STATE

N.Y. 225

Cite as 930 NLE.2d 217 (N.Y. 2010)

as we must, in the light most favorable to
plaintiffs, the complaint states a claim for
constructive denial of the right to eounsel
by reason of insufficient compliance with
the constitutional mandate of Gideon.t
The dissent’s conclusion that these allega-
tions assert only performance based
claims, and not claims for nonrepresenta-
tion, seems to us premature. The picture
which emerges from a fair and procedural-
ly appropriate reading of the complaint is
that defendants are with some regularity
going unrepresented at arraignment and
subsequent critical stages. As noted, half
the plaintiffs claim to have been without
counsel at arraignment, and nearly all
claim to have been left effectively without
representation for lengthy periods subse-
quent to arraignment. If all that were
involved was a “lumping together of 20
generic ineffective assistance of counsel
claims” (dissenting op. at 80, 904 N.Y.8.2d
at 809, 930 N.E.2d at 230) we would agree
with the dissent that no cognizable claim
had been stated, but we do not think that
this detailed, multi-tiered complaint metic-
ulously setting forth the factual bases of
the individual claims and the manner in
which they are linked to and illustrative of
broad systemic deficiencies is susceptible
of such characterization.

[8] Collateral preconviction claims
seeking prospective relief for absolute,
core denials of the right to the assistance
of counsel cannot be understood to be in-
compatible with Strickland. These are not
the sort of contextually sensitive claims
that are typically involved when ineffec-
tiveness is alleged. The basie, unadorned
question presented by such claims where,
as here, the defendant-claimants are poor,
is whether the State has met its obligation
to provide counsel, not whether under all
the circumstances counsel’s performance

4, We note that Cronic is careful to distinguish
this distinct claim from one for ineffective

was inadequate or prejudicial. Indeed, in
cases of outright denial of the right to
counsel prejudice is presumed. Strickland
itself, of course, recognizes the critical dis-
tinetion between a claim for ineffective as-
sistance and one alleging simply that the
right to the assistance of counsel has been
denied and specifically acknowledges that
the |pdatter kind of claim may be disposed
of without inquiring as to prejudice:

“In certain Sixth Amendment contexts,
prejudice is presumed. Actual or con-
structive denial of the assistance of
counsel altogether is legally presumed to
result in prejudice. So are various
kinds of state interference with counsel’s
assistance. See United States v. Cronic,
[466 U.8.] at 659, and n. 25 [104 S.Ct.
2089]. Prejudice in these circumstances
is so likely that case-by-case inquiry into
prejudice is not worth the cost. Ante at
668 [104 S.Ct. 2039]. Moreover, such
circumstances involve impairments of
the Sixth Amendment right that are
easy to identify and, for that reason and
because the prosecution is directly re-
sponsible, easy for the government to
prevent” (466 U.S. at 692, 104 S.Ct.
2052).

The allegations before us state claims
falling precisely within this described cate-
gory. Itis true, as the dissent points out,
that claims, even within this category, have
been most frequently litigated postconvie-
tion, but it does not follow from this cir-
cumstance that they are not cognizable
apart from the postconviction -context.
Given the simplicity and autonomy of a
claim for nonrepresentation, as opposed to
one truly involving the adequacy of an
attorney’s performance, there is no rea-
son—and certainly none is identified in the
dissent—why such a claim cannot or

assistance (Cronic, 466 U.S. at 654 n. 11, 104
S.Ct. 2039).
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should not be brought without the context
of a completed prosecution.

Although defendants contend otherwise,
we perceive no real danger that allowing
these claims to proceed would impede the
orderly progress of plaintiffs’ underlying
criminal actions. Those actions have, for
the most part, been concluded,’ and we
have, in any event, removed from the ac-
tion the issue of ineffective assistance, thus
eliminating any possibility that the collat-
eral adjudication of generalized claims of
ineffective assistance might be used to ob-
tain relief from individual judgments of
conviction.’ Here we emphasize that our
recognition that plaintiffs may have claims
for constructive denial of counsel should
not |,:be viewed as a back door for what
would be nonjusticiable assertions of inef-
fective assistance seeking remedies specifi-
cally addressed to attorney performance,
such as uniform hiring, training and prac-
tice standards. To the extent that a cogni-
zable Sixth Amendment claim is stated in
this collateral civil action, it is to the effect
that in one or more of the five counties at
issue the basic constitutional mandate for
the provision of counsel to indigent defen-
dants at all critical stages is at risk of
being left unmet because of systemic con-
ditions, not by reason of the personal fail-
ings and poor professional decisions of in-
dividual attorneys. While the defense of

5. Defendants’ contention that the action is, in
light of this circumstance, moot overlooks the
well-established exception to the mootness
doctrine for recurring claims of public impor-

tance typically evading review (see Matter of .

Hearst Corp. v. Clyne, 50 N.Y.2d 707, 714~
715, 431 N.Y.S.2d 400, 409 N.E.2d 876

[19801).

6. It follows that if plaintiffs’ claims are found
to be meritorious after trial, such a determi-
nation will not entitle them to vacatur of their
criminal convictions. And, although the issue
is not specifically raised, we note in the same
connection that, in view of the circumstance
that this action will not disturb the progress
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indigents in the five subject counties might
perhaps be improved in many ways that
the Legislature is free to explore, the
much narrower focus of the constitutional-
ly based judicial remedy here sought must
be simply to assure that every indigent
defendant is afforded actual assistance of
counsel, as Gideon commands. Plainly, we
do not, even while narrowing the scope of
this action as we believe the law requires,
deny plaintiffs a remedy for systemic viola-
tions of Gideon, as the dissent suggests.
It is rather the dissent that would fore-
close plaintiffs from any prospect of ob-
taining such relief. And, when all is said
and done, the dissent’s proposed denial is
premised solely upon the availability of
relief from a judgment of conviction. Nei-
ther law, nor logie, nor sound public policy
dictates that one form of relief should be
preclugive of the other.

As against the fairly minimal risks in-
volved in sustaining the closely defined
claim of nonrepresentation we have recog-
nized must be weighed the very serious
dangers that the alleged denial of counsel
entails. “‘Of all [of] the rights that an
accused person has, the right to be repre-
sented by counsel is by far the most perva-
sive for it affects his ability to assert any
other rights he may have’ ” (United States
v, Cronic, 466 U.3. at 654, 104 S.Ct. 2039,
quoting Schaefer, Federalism and State

or outcomes of plaintiffs’ criminal actions (¢f:
Matter of Lipari v. Owens, 70 N.Y.2d 731, 519
N.Y.S.2d 958, 514 N.E.2d 378 [1987]; Maiter
of Veloz v. Rothwax, 65 N.Y.2d 902, 493
N.Y.S.2d 452, 483 N.E.2d 127 [1985]), and
that the action seeks relief largely unavailable
in the context of the underlying individual
criminal actions, the rule generally applicable
to bar collateral claims for equitable interven-
tion in ongoing criminal prosecutions (see e.g.
Kelly’s Rental v. City of New York, 44 N.Y.2d
700, 405 N.Y.S.2d 443, 376 N.E.2d 915
[1978]) would not be properly relied upon by
the State here.
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Criminal Procedure, 70 Harv. L. Rev. 1, 8
[1956]). The failure to honor this right,
then, cannot but be presumed to impair
the reliability of the adversary process
through which criminal justice is under our
system of |ssgovernment dispensed. This
action properly understood, as it has been
by distinguished members of the prosecu-
tion and defense bars alike, does not
threaten but endeavors to preserve our
means of criminal adjudication from the
inevitably corrosive effects and unjust con-
sequences of an unfair adversary process.

It is not clear that defendants actually
contend that stated claims for the denial of
aggistance of counsel would be nonjusticia-
ble; their appellate presentation, both
written and oral, has been principally to
the effect that the claims alleged are exclu-
sively predicated on deficient performance,
a characterization which we have rejected.
Supposing, however, a persisting, relevant
contention of nonjusticiability, it is clear
that it would be without merit. This is
obvious because the right that plaintiffs
would enforce—that of a poor person ac-
cused of a crime to have counsel provided
for his or her defense—is the very same
right that Gideon has already commanded
the states to honor as a matter of funda-
mental constitutional necessity. There is
no argument that what was justiciable in
Gideon is now beyond the power of a court
to decide.

It is, of course, possible that a remedy in
this action would necessitate the appropri-
ation of funds and perhaps, particularly in
a time of scarcity, some reordering of leg-
islative priorities. But this does not
amount to an argument upon which a court
might be relieved of its essential obligation
to provide a remedy for violation of a
fundamental constitutional right (see Mar-
bury v Madison, 1 Cranch [6 U.S. 137,
147, 2 L.Ed. 60 [1803] [“every right, when

withheld, must have a remedy, and every
injury its proper redress”] ).

‘We have consistently held that enforce-
ment of a clear constitutional or statutory
mandate is the proper work of the courts
(see Campaign for Fiscal Equity v. State
of New York, 86 N.Y.2d 307, 631 N.Y.S.2d
565, 65656 N.E.2d 661 [1995]; Jiggeits w.
Grinker, 75 N.Y.2d 411, 5564 N.Y.S.2d 92,
553 N.E.2d 570 [1990]; McCoin v. Koch,
70 N.Y.2d 109, 517 N.Y.S.2d 918, 511
N.E.2d 62 [1987]; Klostermann v. Cuomo,
61 N.Y2d 525, 475 N.Y.S.2d 247, 463
N.E.2d 588 [1984] ), and it would be odd if
we made an exception in the case of a
mandate as well-established and as essen-
tial to our institutional integrity as the one
requiring the State to provide legal repre-
gentation to indigent criminal defendants
at all critical stages of the proceedings
against them.

Assuming the allegations of the com-
plaint to be true, there is considerable risk
that indigent defendants are, with a fair
degree of regularity, being denied consti-
tutionally mandated counsel in [yithe five
subject counties. The severe imbalance in
the adversary process that such a state of
affairs would produce cannot be doubted.
Nor can it be doubted that courts would in
consequence of such imbalance become
breeding grounds for unreliable judg-
ments. Wrongful conviction, the ultimate
sign of a criminal justice system’s break-
down and failure, has been documented in
too many ecases. Wrongful convietions,
however, are not the only injustices that
command our present concern. As plain-
tiffs rightly point out, the absence of rep-
resentation at critical stages is capable of
causing grave and irreparable injury to
persons who will not be convicted. Gide-
on’s guarantee to the assistance of counsel
does not turn upon a defendant’s guilt or
innocence, and neither can the availability
of a remedy for its denial.
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Accordingly, the order of the Appellate
Division should be modified, without costs,
by reinstating the complaint in accordance
with this opinion, and remitting the case to
that court to consider issues raised but not
determined on the appeal to that court,
and, as so modified, affirmed.

PIGOTT, J. (dissenting).

There is no doubt that there are inade-
quacies in the delivery of indigent legal
services in this state, as pointed out by
the New York State Commission on the
Future of Indigent Defense Services, con-
vened by former Chief Judge Kaye. I re-
spectfully dissent, however, because, de-
gpite this, in my view, the ecomplaint here
fails to state a claim, either under the
theories proffered by plaintiffs—ineffec-
tive assistance of counsel and deprivation
of the right to counsel at a critical stage
(arraignment)—or under the “constructive
denial” theory read into the complaint by
the majority.

The majority rightly rejects plaintiffs’
ineffective asgistance cause of action; such
claims are limited to a case-by-case analy-
gig and cannot be redressed in a civil pro-
ceeding. Rather than dismissing that
claim, however, the majority replaces it
with a “constructive denial” cause of action
that, in my view, is nothing more than an
ineffective assistance claim under ancther
name.

The allegations in the complaint can be
broken down into two categories: (1) the
deprivation of “meaningful and effective
assistance of counsel,” and (2) the depriva-
tion of the right to counsel at a “critical
stage” of the proceedings, i.e., the arraign-

1. Presumably this refers to the fact that in
some jurisdictions, a defendant may be repre-
sented by one lawyer in the local criminal
court and have a different lawyer assigned in
superior court.
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ment. The claims under the former cate-
gory are many: lack of a sufficient oppor-
tunity to discuss the charges with their
attorney |peor participate in their defense;
lack of preparation by counsel; denial of
investigative services; lack of “vertical
representation;”*  refusal of assigned
counsel to return phone calls or accept
collect calls; inability to leave messages on
agsigned counsel’s answering machine due
to a full voicemail box, etc.

The majority rejects plaintiffs’ main
claim that the complaint states a cause of
action for ineffective assistance of counsel
under Strickland v. Washington, 466 U.S.
668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984),2
finding “a measure of merit” to defen-
dants’ arguments that such claims are
premised on trial counsel’s constitutionally
deficient performance and do not form the
basis for systemic relief (majority op. at
17, 904 N.Y.S.2d at 299-300, 930 N.E.2d at
220-21). 1 agree, and would affirm the
Appellate Division’s determination in that
regard, because the Stricklond standard is
limited to whether an individual has re-
ceived the effective assistance of counsel
and cannot be used to attack alleged sys-
temic failures, and the allegations of the
complaint support no broader reading.

Rather than stopping at its rejection of
the Strickland standard with respect to
these allegations, however, the majority
advances a third theory, and reads the
complaint as stating a claim for “construc-
tive denial” of the right to counsel, ie.,
that upon having ecounsel appointed, plain-
tiffs received only ‘“nominal” representa-
tion, such that there is a question as to

2. Much of the focus of the majority is on the
so-called Strickland standard, with respect to
ineffective assistance of counsel. However,
the “meaningful representation” standard ob-
viously remains the standard to be applied in
this state (see People v. Baldi, 54 N.Y.2d 137,
444 N.Y.S.2d 893, 429 N.E.2d 400 [1981]).
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whether the counties were in compliance
with the constitutional mandate of Gideon
(majority op. at 22-23, 904 N.Y.S.2d at
308-04, 930 N.E.2d at 224-25).

In support of this rationale, the majority
relies on United States v. Cronic, 466 U.S.
648, 104 S.Ct. 2039, 80 L.Ed.2d 657 (1984),
which recognizes a “narrow exception” to
Strickland’s requirement, that a defendant
asserting an ineffective assistance of coun-
sel claim must demonstrate a deficient per-
formance and prejudice (Florida v. Nizon,
543 U.S. 175, 180, 125 S.Ct. 551, 160
LEd2d 565 [2004]). In other words,
Cronie, too, is an ineffective assistance of
counsel case-—decided on the same day as
Strickland—but one that allows the courts
to find a Sixth Amendment violation
“‘without inquiring into counsel’s actual
performance or requiring the defendant to
show the effect it had on the trial, when
‘circumstances [exist] that are so likely

_lsgto prejudice the accused that the cost of
litigating their effect in a particular case is
unjustified’ ” (Wright v. Van Patten, 552
U.S. 120, 124, 128 S.Ct. 748, 169 L.Ed.2d
583 [2008] [citations omitted] ).

Cronic’s “narrow exception” applies to
individual cases where: (1) there has been
a “complete denial of counsel”; i.e., the
defendant is denied counsel at a critical
stage of the trial; (2) “cournsel entirely
fails to subject the prosecution’s case to
meaningful adversarial testing”; or (8)
“the likelihood that any lawyer, even a
fully competent one, could provide effec-
tive assistance is so small that a presump-
tion of prejudice is appropriate without
inquiry into the actual conduct of the trial”
(466 U.S. at 659-660, 104 S.Ct. 2039).

3. Even the defendant in Cronic was not enti-
tled to rely on any of the exceptions delineat-
ed in that opinion, notwithstanding the fact
that his retained counsel withdrew shortly
before the trial date and, just 25 days before
trial, the court appointed a young lawyer with

Cronic’s holding is instructive, if only to
point out that the Supreme Court was
reaching the obvious conclusion that, in
ndividual cases, the absence or inadequa-
¢y of counsel must generally fall within one
of those three narrow exceptions.® Con-
structive denial of counsel is a branch from
the Strickland tree, with Crowic applying
only when the appointed attorney’s repre-
sentation is so egregious that it's as if
defendant had no attorney at all. There-
fore, whether a defendant received ineffec-
tive assistance of counsel under Strickliand
or is entitled to a presumption of prejudice
under Cronic is a determination that can
only be made after the criminal proceeding
has ended; neither approach lends itself to
a proceeding like the one at bar where
plaintiffs allege prospective violations of
their Sixth Amendment rights.

The majority does not explain how it ean
conelude, on one hand, “that effective as-
sistance is a judicial construct designed to
do no more than protect an individual
defendant’s right to fair adjudication” and
“is not a:concept capable of expansive ap-
plication to remediate systemic deficien-
cles” (majority op. at 17, 904 N.Y.S.2d at
300, 930 N.E.2d at 221 [emphasis sup-
plied] ), and on the other hand that a “con-
structive denial” of counsel theory could
potentially apply to this class of individuals
who, when they commenced the action, had
not reached a resolution of their eriminal
cases. Courts reviewing the rare con-
structive denial claims have done so by
looking |geat the particular egregious be-
havior of the attorney in the particular
case after the representation has conclud-
ed (see e.g. Burdine v. Johnson, 262 F.3d
336 [6th Cir.2001], cert. denied sub nom.

a real estate practice to represent defendant
in a mail fraud case that had taken the Gov-
ernment 4% years to investigate. Supreme
Court held that any errors by counsel at trial
were to be examined using the Strickland test.
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Cockrell v. Burdine, 53b U.S. 1120, 122
S.Ct. 2347, 1583 L.Ed.2d 174 [2002] [de-
fense counsel slept during capital frial;
Restrepo v. Kelly, 178 F.3d 634 [2d Cir.
1999]; Rickman v. Bell, 131 F.3d 1150 [6th
Cir.1997], cert. denied 523 U.S. 1133, 118
S.Ct. 1827, 140 L.Ed.2d 962 [1998] [de-
fense counsel acted as second prosecutor];
Tippins v. Walker, 77 F.3d 682, 686 [2d
Cir.1996] [counsel slept through trial];
Harding v. Dows, 878 F.2d 1341 [1lth
Cir.1989] [constructive denial where coun-
sel responded to defendant’s displeasure of
his representation by remaining silent and
inactive at trial until replaced by the pro
se defendant]; Jemkins v. Coombe, 821
F.2d 158, 161 [2d Cir.1987], cert. demied
484 U.S. 1008, 108 S.Ct. 704, 98 L.Ed.2d
655 [1988] [filing cursory five-page brief on
appeal]).

That is not to say that a claim of con-
structive denial could never apply to a
class where the State effectively deprives
indigent defendants of their right to coun-
sel, only that the various claims asserted
by plaintiffs here do not rise to that level.
Here, plaintiffs’ complaint raises basic in-
effective assistance of counsel claims in the
nature of Strickland® (i.e., counsel was un-
responsive, waived important rights, failed
to appear at hearings, and was unprepared
at court proceedings) and not the egre-
gious type of conduct found in Cromic.
Plaintiffs’ mere lumping together of 20
generic ineffective assistance of counsel
claims into one civil pleading does not ipso

4. Nor, in my view, are such claims any differ-
ent from the generic ineffective assistance of
counsel claims routinely analyzed by state
courts under this State’s ‘“meaningful repre-
sentation” standard as enunciated in Baldi.

5. CPL 180.10 addresses the procedure to be
followed at a defendant’s arraignment on a
felony complaint and the defendant’s rights in
that regard. Other provisions of the Criminal
Procedural Law contain similar requirernents.
For instance, CPL 210.15 addresses the sce-
nario where a defendant is arraigned on an
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facto transform it into one alleging a sys-
temic denial of the right to counsel.

Addressing plaintiffs’ seeond theory—
deprivation of the right to counsel at the
arraignment—the majority posits that
plaintiffs have stated a cognizable claim
beeause 10 of them were arraigned without
counsel, and eight of those remained in
custody because they could not meet the
bail that was set (majority op. at 19, 904
N.Y.S.2d at 30102, 930 N.E.2d at 221-22).

It is undisputed that a criminal defen-
dant “‘requires the guiding hand of coun-
sel at every step in the proceedings
against him’ ” (Gideon v. Watnwright, 372
U.8. 335, 845, 83 S.Ct. 792, 9 L.Ed.2d 799
[1963], quoting Powell v. Alabama, 287
U.S. 45, 69, 53 S.Ct. 55, 77 L.Ed. 158
[1932]). But the majority’s bare conclu-
sion that any arraignment conducted with-
out the presence of counsel renders the
proceedings a violation of the Sixth
Amendment flies in the face of reality.

_|zThe framework of CPL article 180
fllustrates this point.® That provision pre-
supposes that a criminal defendant, upon
arraignment, may not have yet retained
counsel or, due to indigency, requires the
appointment of one. CPL 180.10 man-
dates that, in addition to apprising him of,
and furnishing him with, a copy of the
charges against him (see CPL 180.10[1]),
the court must also inform an unrepresent-
ed defendant that he is entitled to, among

indictment; however, in the latter scenario,
the court’s duties and responsibilities to ap-
prise a defendant of his rights when appear-
ing without counsel are essentially the same.
CPL 170.10 addresses arraignments relative
to an information, simplified traffic informa-
tion, prosecutor’s information or misdemean-
or complaint, and sets forth the procedures
the court must follow in apprising a defen-
dant of his right to counsel and/or assignment
of counsel.



HURRELL-HARRING v. STATE

N.Y. 231

Cite as 930 N.E.2d 217 (N.Y. 2010)

other things, “an adjournment for the pur-
pose of obtaining counsel” (CPL
180.10[81[a] ) and the appointment of conn-
sel by the court if “he is financially unable
to obtain the same” (CPL 180.10[3][c]).8
The court must also give the defendant the
opportunity to avail himself of those rights
and “must itself take such affirmative ac-
tion as is necessary to effectuate them”
(CPL 180.10[4]). This statute is a pro-
phylactic one whose purpose is to proteet a
defendant’s Sixth Amendment rights be-
cause, even in a situation where a defen-
dant chooses to go forward without coun-
sel, “the court must permit him to do so if
it is satisfied that he made such decision
with knowledge of the significance thereof”
and, in a situation where it is not so satis-
fied, may decide not to proceed until de-
fendant obtaing or is appointed counsel
(CPL 180.10{5]1 ).

Giving plaintiffs the benefit of every fa-
vorable inference (see¢ Leon ». Martinez,
84 N.Y.2d 83, 87-88, 614 N.Y.S.2d 972, 638
N.E.2d 511 [1994] ), the complaint never-
theless fails to state a cause of action for
the deprivation of the right to counsel at
arraignment. One reason is that there is
no allegation that the failure to have coun-
sel at one’s first court appearance had an
adverse effect on the criminal proceedings.
The Second Cireuit has rejected the asser-
tion “that the absence of counsel upon
arraignment is an inflexible, per se viola-
tion of |zthe Sixth Amendment” (United
States ex vel. Caccio v. Fay, 350 F.2d 214,
215 [2d Cir.1965]). Where a criminal de-
fendant is arraigned without the presence
of counsel and pleads not guilty—or the
court enters a not guilty plea on his be-
half—there is no Sixth Amendment viola-
“tion (see Umited States ex vel. Combs w.

6. Indeed, the Supreme Court of the United
States has favorably cited to CPL 180.10 in
support of its observation that New York is
one of the 43 states that “take the first step
toward appointing counsel ‘before, at or just

Denmo, 357 F.2d 809, 812 [2d Cir.1966];
United States ex rel. Hussey v. Fay, 220
F.Supp. 562 [S.D.N.Y.1963]; see also Hol-
land v. Mlard, 2005 WL 2786909, 2005
U.S. Dist LEXIS 46609 [E.D.N.Y.2005]).
The explanation as to why this is so is
simple:
“Under New York law, a defendant suf-
fers no ... prejudice [by the imposition
of a not guilty plea on arraignment with-
out benefit of counsell, for whatever
counsel could have done upon arraign-
ment on defendant’s behalf, counsel
were free to do thereafter. There is
nothing in New York law which in any
way prevents counsel’s later taking ad-
vantage of every opportunity or defense
which was originally available to a de-
fendant upon his initial arraignment”
(Hussey, 220 F.Supp. at 563, citing Peo-
ple ». Combs, 19 AD.2d 639, 241
N.Y.S.2d 104 [2d Dept.1968] ).

As pleaded, none of the 10 plaintiffs
arraigned without counsel entered guilty
pleas and, indeed, in compliance with the
strictures of CPL 180.10, all met with
counsel shortly after the arraignment.
Nor is there any claim that the absence of
counsel prejudiced these plaintiffs (¢f
White v. Maryland, 373 U.S. 59, 83 S.Ct.
1050, 10 L.Ed.2d 193 [1963] [petitioner, at
initial proceeding without counsel, pleaded
guilty without the knowledge that even if
that plea was vacated after counsel was
appointed, it was still admissible at trial,
such that lack of counsel at initial proceed-
ing required reversal of convietion]; Ham-
ilton v. Alaboma, 368 U.S. 52, 54, 82 S.Ct.
157, 7 L.Ed.2d 114 [1961] [denial of coun-
sel at arraignment was reversible error
where, under Alabama law, certain defens-

after initial appearance’ "’ (Rothgery v. Gilles-
pie County, 554 U.S. 191, —— and n. 14, 128
S.Ct. 2578, 2586-2587 and n. 14, 171 L.Ed.2d
366 [2008] ).
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es had to be asserted during that proceed-
ing or could have been “irrefrievably
lost”] ).

The majority implies that the complaint
pleads a Gideon violation because certain
of the plaintiffs were not represented when
the court arranged for the imposition of
bail at the arraignment (see CPL 170.10[7];
180.10[6]; 210.15[6]).7 Quite often this
initial appearance inures to the benefit of
defendant who may |sbe released on his
own recognizance or on manageable bail
within hours of arrest. The only substan-
tive allegations plaintiffs make relative to
bail is that assigned counsel failed to advo-
cate for lower bail at the arraignment or
move for a bail reduction post-arraign-
ment. If anything, the complaint alleges a
claim for ineffective assistance of counsel
under the federal or state standard, but
the majority has rejected such a claim in
this litigation (majority op. at 17-19, 904
N.Y.S.2d at 299-301, 930 N.E.2d at 220-
22).

Finally, the majority notes that plaintiffs
do not seek relief within the context of
their own criminal cases, and therefore
allowing plaintiffs to proceed on their
claims “would [not] impede the orderly
progress of [the] underlying eriminal ac-
tions,” asserting that even if plaintiffs’
claims are found to be meriforious after
trial they would not be entitled to a vaea-
tur of their eriminal convictions (majority
op. at 24 and 25 n. 6, 904 N.Y.S.2d at 304—
05 and 305 n. 6, 930 N.FE.2d at 225-26 and
226 n. 6). In my view, if plaintiffs are able
to establish a violation of Gideon, they
should not be foreclosed from seeking a
remedy; if plaintiffs are willing to waive
any remedy to which they may be entitled,
as they are doing here, then I see no

7. The majority observes that a bail hearing is
a critical stage of the criminal process (major-
ity op. at 20, 904 N.Y.S.2d at 301-02, 930
N.E.2d at 222-23). While that may be a
correct statement of the law, it has little appli-
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reason why the courts have any business
adjudicating this matter.

While the perfect system of justice is
beyond human attainment, plaintiffs’ frus-
tration with the deficiencies in the present
indigent defense system is understandable.
Legal services for the indigent have rou-
tinely been underfunded, and appointed
counsel are all too often overworked and
confronted with excessive caseloads, which
affects the amount of time counsel may
spend with any given client. Many, if not
all, of plaintiffs’ grievances have been ac-
knowledged in the Kaye Commission Re-
port, which is implicitly addressed—as it
should be—to the Legislature, the proper
forum for weighing proposals to enhance
indigent defense services in New York.
This complaint is, at heart, an attempt to
convert what are properly policy questions
for the Legislature into constitutional
claims for the courts.

Accordingly, T would affirm the order of
the Appellate Division.

Judges CIPARICK, GRAFFEO and
JONES concur with Chief Judge
LIPPMAN; Judge PIGOTT dissents and
votes to affirm in a separate opinion in
which Judges READ and SMITH concur.

Order modified, ete.

Q ¢ KEY NUMBER SYSTEM
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cation to these facts, as none of these plain-
tiffs asserts that they were forced to partici-
pate in a bail hearing without the aid of
counsel.



FY 2017-18 Final Budget
Office of Indigent Legal Services (ILS) (Office)

FY 2016-17 Executive Budget Senate Assembly Final
Final Budget Request Proposal Proposal Budget
State Operations $3.2 million $4.83 million* $4.83 million $4.83 million $4.83 million
Aid to Localities $96.2 million $104.81 million $104.81 million $104.81 million $104.81million
All Funds $99.4 million $109.64 million $109.64 million $109.64 million $109.64 million

State Operations:

*The Executive Aid to Localities proposal provided that “$4,830,000 . . . shall be transferred to state operations.”

Office Operations (A.3000-D/S.2000-D):

@]

Aid to Localities:

° ILS Distri

Of the $4.83 million State Ops appropriation in the FY 2017-18 Final Budget, $2.31 million is allocated for
general office operations; $1.27 million for implementation of the Hurrell-Harring settlement; and $1.25
million for implementation of plans for statewide expansion of Hurrell-Harring reforms.

butions and Grants/Hurrell-Harring Settlement (A.3003-D/S.2003-D):

(o]

Article V1 language:

Of the $104.81 million-Aid to Localities appropriation in the FY 2017-18 Final Budget, $81.0 million is
allocated to fund ILS distributions and grants and $23.81 million is allocated for implementation of the
Hurrell-Harring settlement. The $23.81 million for the Hurrell-Harring settlement is allocated as follows:
$19.01 miilion for the five settlement counties to add staff and other resources needed to
comply with caseload/workload standards determined by ILS.

$2.0 million to further implement the written plan developed by ILS to improve the quality of
indigent defense in the five settlement counties; and

$2.8 million to further implement the written plan developed by ILS to provide in person
representation of eligible defendants at all arraignments in the five settlement counties.

Statewide Expansion of Hurrell-Harring Reforms (A.3009-C/S.2009-C, Part VVV, §§ 11-13)

o

The FY 2017-18 Final Budget language requires the Office to develop and complete written plans, no later
than December 1, 2017, to extend Hurrell-Harring reforms statewide, with the “projected fiscal impact of
the required appropriation for the implementation of such plan” subject to the approval of the Director of
the Budget. The plans shall include interim steps for each county and city of New York for achieving
compliance by April 1, 2023. County expenditures to implement these plans would be fully reimbursable
by the state. The written plans are:

Counsel at Arraignment. This plan would ensure that each criminal defendant eligible for
publicly funded legal representation is represented by counsel in person at his or her
arraignment,

Caseload Relief. This plan would establish numerical caseload/workload standards for each
provider of constitutionally mandated representation in criminal cases.

Quality Initiatives. This plan would improve the quality of constitutionally mandated publicly
funded representation in criminal cases by ensuring, inter alia, effective supervision and training,
adequate access to investigators and experts, and properly qualified and experienced attorneys.




NYS DOB: Governor Cuomo and Legislative Leaders Announce Agreement on FY 2018 ... Page 1 of 6

Division of the Budget

STATE OF NEW YORK FOR IMMEDIATE RELEASE:
DIVISION OF THE BUDGET April 7, 2017
ANDREW M. CUOMO, GOVERNOR

ROBERT F. MUJICA JR., DIRECTOR CONTACT: Morris Peters

dob.sm.press@budget.ny.gov
518.473.3885

GOVERNOR CUOMO AND LEGISLATIVE LEADERS ANNOUNCE
AGREEMENT ON FY 2018 STATE BUDGET

Governor Andrew M. Cuomo, Senate Majority Leader John Flanagan, Senate Independent Democratic
Conference Leader Jeffrey Klein, and Assembly Speaker Carl Heastie today announced an agreement on
the FY 2018 State Budget, The agreement continues the state's record of fiscal responsibility, holding
spending growth to 2 percent while reducing taxes, making smart investments in education, enacting
comprehensive criminal justice reforms, creating good-paying jobs, and rebuilding New York’s
infrastructure.

About the FY 2018 Budget

. State Operating Funds spending is $98.1 billion in FY 2018 — an increase of 2 percent. (State
Operating Funds exclude Federal funds and capital).

« All Funds spending is $153.1 billion for FY 2018.

. Increases Education Aid by $1.1 billion, including a $700 million increase in Foundation Aid, bringing
the new Education Aid total to $25.8 billion or an increase of 4.4 percent.

. Increases Medicaid State share funding to $23.5 billion.

. Extends tax rate on millionaires — 45,000 taxpayers impacted, 50 percent non-residents, preserving
as $3.4 hillion in revenue next year.

» Begins Middle Class Tax Cut - saving taxpayers $250 on average next year, and 6 mitlion New
Yorkers $700 annually when fully effective.

Statement from Governor Andrew M. Cuomo:

“With this Budget, New York is once again showing what responsible government can achieve. The result
is a Budget that advances the core progressive principles that built New York: investing in the middle class,
strengthening the ecanomy and creating opportunity for ail.

“This Budget enacts the Middle Class Recovery Act to continue the Empire State's upward trajectory and
creates a path forward for those striving to get ahead. By making college at our world-class public
universities tuition-free, we have established a national model for access to higher education, and
achieved another New York first.

“For too long, draconian punishments for youthful mistakes have ruined the lives of countless young New
Yorkers. By coming together, we reversed this injustice and raised the age of criminal responsibility once
and for all so that 16- and 17-year-olds are no longer automatically processed as aduits,

“This Budget continues the progress we have achieved to improve the lives of New Yorkers, and build a
stronger, better Empire State that truly lives up to its motto: Excelsior.”

htips:/www.budget.ny.gov/pubs/press/2017/pressRelease17_enacted.html 4/10/2017
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Statement from Senate Majority Leader John J. Flanagan;

“This agreement will allow us to put in place a complete and final budget for the people of New York. The
product of hard work and compromise, our state spending plan meets the needs of middle-class taxpayers
and their families and advances key initiatives to make our state more affordable., It rejects new fees and
protects one of the biggest and boldest tax cuts in state history, makes the largest ever investment in clean
water, helps families better afford the high costs of college and ensures all of our schools have the
resources they need to give students a high-quality education. On top of that, the new state budget enacts
workers’ compensation reforms to cut costs and help businesses create jobs, fully funds direct care
professionals who treat our most vulnerable citizens and makes more than $200 million available to fight
and win the battle against heroin and opioid addiction. | congratulate our partners in government, including
the Governor, Speaker Heastie and Senator Klein, and thank my colleagues in the Senate Republican
Conference for their tireless advocacy, their sound ideas and most of all their patience.”

Statement from Assembly Speaker Carl E. Heastie:

"Throughout these budget negotiations the Assembly Majority has made it clear that our goal is, and
always has been, o prioritize the health and well-being of New York's families and communities. Without
critical support for public education, housing and water infrastructure and workable answers to the diverse
challenges affecting communities across the state, we cannot succeed. The Assembly Majority is pleased
to deliver a budget that keeps the promise to our students by securing significant aid for public schools as
well as broadening access to higher education opportunity programs for middle and low income families.
This conference is proud that our years-long goal to end the unjust treatment of young offenders in the
justice system has finally been realized with this budget, which raises the age of adult ¢riminal
responsibility. We have heard the calls of our upstate and suburban communities and delivered greater
choice in transportation alternatives with the approval of ridesharing that maintains our commitment to
essential labor standards and public safety. This budget also continues our mission to ensure that workers
are fairly compensated for their services and delivers funding to bring direct care and support workers
closer to the living wage they deserve. The Assembly Majarity is proud of this budget and what it means
for the future of all New York's families. These are important and thoughtful investments that will continue
to serve the best interests of New Yorkers for generations to come.”

Statement from Senate Independent Democratic Conference Leader Jeffrey D. Klein:

“This is a budget that changes New York for the better. In it we create a historic $10 milion immigrant legat
aid fund to meet the urgent need of our immigrant communities. This major investment preserves the
American Dream for those who, like our relatives, came here to seek it. We Raise the Age right, sending
the majority of our 16- and 17-year-olds to Family Court, where they will get the services they need to get
their lives back on track. We get our children off of Rikers Island within a year and we send-a strong
message that we believe in second chances. This budget contains a record increase in education
spending, economic development initiatives and important water safety and quality projects. | thank
Governor Cuomo, Senator Flanagan and Speaker Heastie for working hard to reach an agreement that
benefits all residents in New York State.”

Reducing Taxes to Record Lows for Middle-Class New Yorkers

The Budget continues to lower Perscnal Income Tax rates for middle-class New Yorkers. With the middle
class tax cuts of 2012, rates were lowered from 6.85 percent to 6.45 percent for taxpayers in the
$40,000-%150,000 income bracket, and to 6.65 percent in the $150,000-$300,000 income bracket. Under
these new reforms, the rate will drop even further this year and will continue to drop all the way to 5.5
percent and 6 percent, respectively, when the cuts are fully phased in.

These new lower tax rates will save middle class New Yorkers nearly $6.6 billion in just the first four years,
with annual savings reaching $4.2 billion by 2025. As the new rates phase in, they will be the state's

htips://www . budget.ny.gov/pubs/press/2017/pressReleasel 7_enacted. html 4/10/2017
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lowest middle class tax rates in more than 70 years. When the tax cuts begin, they will benefit 4.4 million
filers, growing to 6 million filers when fully phased in.

Investing Record $25.8 Billion in Education

The FY 2018 Budget continues the progress made to strengthen educational outcomes and increase
access to high-quality learning across New York State. It increases Education Aid by $1.1 billion, including a
$700 million increase in Foundation Aid, bringing the new Education Aid total to $25.8 billion or an
increase of 4.4 percent. Under Gevernor Cuomo, education aid has increased by $6.2 billion, or 32
percent, over six years,

Establishing the First-in-the-Nation Excelsior Scholarship Program to Provide Tuition-Free
College for Families Making up to $125,000 & Investing in E-Books

The Budget enacts the Governor's landmark Excelsior Scholarship program to make college affordable at
SUNY and CUNY two- and four-year colleges for working- and middle-class families. The program provides
free tuition to families making up to $125,000 per year, and nearly 940,000 New York families are eligible
for the program.

The new initiative will be phased in over three years, beginning for New Yorkers making up to $100,000
annually in the fall of 2017, increasing to $110,000 in 2018, and reaching $125,000 in 2019. The Excelsior
Scholarship is a ‘last mile' program, which extends the state's existing generous aid programs, including
the nearly $1 billion Tuition Assistance Program and any applicable federal grants, and fills in any remaining
gaps to cover the full cost of tuition,

New Yorkers must be enrolled in college full-time, averaging 30 credits per year and completing their
degree on-time. The program includes built in flexibility, allowing students to pause and restart the
pragram, due to a hardship, or take fewer credits one semester than another, Students must also maintain
a grade point average necessary for the successful completion of their coursework, Under the program,
New Yorkers will be required to live and work in-state for the number of years they received the Excelsior
Scholarship. The Budget also includes a generous Maintenance of Effort to assist in meeting the
operational needs of SUNY and CUNY.

As the cost of textbooks can be prohibitively expensive, the Budget also invests $8 million to provide open
educational resources, including electronic-books, to students at SUNY and CUNY. At the state’s direction,
SUNY and CUNY will use this funding to targét high-enroliment courses, including general education, to
maximize student savings.

Under the FY 2018 Budget, a new Enhanced Tuition Award will also enable students attending private not-
for-profit colleges to receive financial assistance to complete their college degree. The program provides a
maximum award of $3,000, requires private colleges to provide a match and freeze student tuition for the
duration of the award — maximizing the financial benefit to the student. The Enacted Budget includes $19
million for the program.

Enhancing the Middle Class Child Care Tax Credit

The Budget enacts an enhanced middle class child care tax credit that will help more than 200,000
middle-class families make their child care more affordable. The new tax credit would supplement the
current New York State Child and Dependent Care Tax Credit and more than double the benefit for
families earning between $60,000 and $150,000, bringing the total credit from $169 to $376 per
household on average.

Protecting New Yorkers from the Scaring Cost of Prescription Drugs

Under the FY 2018 Budget, New York is the first state in the nation to cap the growth of prescription drug
spending in its Medicaid program, which has grown 25 percent over the past three years. The agreement
provides the Department of Health with a range of tools to lower the cost of prescription drugs, including
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the ability to drive down the cost of certain drugs whose price is high relative to its therapeutic benefits,
This unprecedented agreement enables the Medicaid program to allocate more resources for other
essential health services and ensures high-quality care across New York State,

Combating the Opioid Epidemic

In 2016, the Governor signed into law a comprehensive plan to combat the herain and opioid epidemic in
New York State. The FY 2018 Budget builds on this progress by investing over $200 million to support
prevention, treatment and recovery programs targeted toward chemical dependency, residential sérvice
opportunities, and public awareness and education activities.

Raising the Age of Criminal Responsibility

The FY 2018 State Budget raises the age of criminal responsibility to 18-years-old and ensures that young
people who'commit non-violent crimes receive the intervention and evidence-based treatment they need.
New York was previously one of only two states in the nation that automatically processed all 16- and 17-
year-olds as adults in the criminal justice system, no matter their offense.

The new measures will be phased in over time, raising the age of juvenile delinquency from age 16- to 17-
years-old beginning on October 1, 2018, and subsequently raising the age of ¢riminal responsibility to 18-
years-old on Ociober 1, 2019,

Further, young people will no longer be permitted to be housed in adult facilities or jails. Young people
under the age of eighteen will no longer be placed or held at Rikers Istand in New York City no later than
October 1, 2018. They are to be placed In specialized juvenile detention facility certified by the New York
City Administration for Children’s Services and the State’s Office of Children and Family Services, and in
conjunction with the State’s Commissien of Correction and the New York City Department of Corrections.

The state will also create a Raise the Age implementation task force, with committee members designated
by the Governor. Additionally, individuals who have been crime free for ten years after serving a sentence
will be able to apply for the sealing of previous criminal convictions.

Delivering $2.5 Billion in Funding to Combat Homelessness and Incréase Access to
Affordable Housing

The FY 2018 Budget continues funding for the state’s $20 billion comprehensive, five-year plan for
affordable and supportive housing to ensure New Yorkers who are homeless or at risk of homelessness
have safe and secure housing. The Budget includes $2.5 billion in funding to advance the creation of
100,000 new affordable and 6,000 supportive housing units.

Enacting “Affordable New York™ Housing Program

Under the FY 2018 Budget, developers of new residential projects with 300 units or more in certain areas
of Manhattan, Brooklyn and Queens will be eligible for a full property tax abatement for 35 years if the
project creates a specific number of affordable rental units and meets newly established minimum
construction wage requirements. The units must remain affordable for 40 years. For all other affordable
developments in New York City, the period of affordability and abatement eligibility would be tied to the
number of affordable units. This new program will create an estimated 2,500 new units of affordable
housing per year.

Cutting Property Taxes and Costs of Local Government

The FY 2018 Budget continues the Governor's efforts to relieve the property tax burden and builds on the
success of the 2 percent property tax cap. The typical New York homeowner pays 2.5 times more in local
property taxes than in state income taxes. The Budget will empower citizens to control the ‘cost of local
government by requiring counties to assembie local governments to find efficiencies for real, recurring
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taxpayer savings. To ensure transparency and an active role for citizens in reducing their tax burden, public
hearings and comment periods will be required as part of the development of the shared services plans.

Extending Hurrell-Harring Settlement Reforms for Indigent Defendants across New York

The provision of quality criminal defense by the government to individuals who cannot otherwise afford
counsel is of paramount importance, as the United States Supreme Court ruted in Gideon v. Wainwright. In
2014, the State successfully negotiated an agreement in Hurrell-Harring et al. v. State of New York et al., a
lawsuit filed against the state and five counties based upon an alleged failure to provide the necessary
level of indigent defense services in those counties, to bring true reform to public defense systermns that
were failing.

To ensure fair and equal representation for all accused individuals, the FY 2018 Budget includes resources
to develop the framework through which the state will fund one hundred percent of the costs necessary to
extend the reforms provided for in the Hurrell-Horring settlement 1o all 62 counties in New York.

Providing Budget Flexibility to React to Potential Loss of Federal Aid

Given the looming threats from Washington, the FY 2018 Budget provides flexibility for the state to adjust
spending during the fiscal year to account for a significant loss of federal aid. If federal support is reduced
by $850 million or more, the New York State Director of the Budget will develop a plan to make uniform
spending reductions. This plan would take effect automatically unless the legislature passes their own plan
within 90 days.

Delivering Ride Sharing Across New York

The FY 2018 Budget authorizes Transportation Network Companies (TNC), such as Lyft and Uber, to
operate across New York and creates uniform licensing standards. The Department of Motor Vehicles will
have broad oversight of rideshare companies and will ensure compliance with all laws, rules, and
regulations required as part of a TNC’s operational license.

TNC companies will be required to maintain minimum insurance coverage levels of $1.25 million while a
TNC driver is traveling to pick up a passenger and until the drop-off is completed. The state will also
establish minimum standards to ensure passenger safety, including mandatory background checks,
ongoing monitoring for traffic safety, anti-discrimination protections, and zero-tolerance drug and alcohol
policies.

The Budget also establishes a statewide task force to study and deliver recommendations on accessibility
needs to protect and provide transportation to vuinerable populations. Necessary workers' compensation
coverage will also be provided to rideshare drivers through enhancements to the Black Car Fund. Finally, a
statewide board will be established to review the impact of this newly authorized industry across the state.

Providing $2.5 Billion for Clean Drinking Water for All New Yorkers

To ensure that current and future New Yorkers have access to clean water, the Budget initiates the $2.5
billion Clean Water Infrastructure Act. This investment will protect public health, safeguard the
environment, and preserve the state's water resources, These funds will help local governments address
water emergencies, pay for local infrastructure construction projects, underwrite jand acquisition for source
water protection, and investigate and mitigate emerging contaminants in drinking water. These projects
will improve the quality and safety of municipal drinking water distribution, filtration systems, and
wastewater treatment infrastructure.

Enacting Comprehensive Workers' Compensation Reform

The Budget includes meaningful workers' compensation reforms that provide cost savings for businesses
and better protections for injured workers, The new reforms ensure that the most significantly injured
workers have the right to be considered for lifetime benefits. The reforms will also ensure swift access to
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hearings for injured workers not receiving benefits, create a clear formulary for prescription drugs, and
provide relief for first responders exposed to a traumatic event at work. Concurrent with expanded worker
protections, businesses will be achieving overall savings, bringing much needed relief to municipal and
private employers. Changes include establishing more definitive limits on caps and updating medical
guidelines to reflect advances in modern medicine.

Increasing Direct Care Professional Salaries

The Budget includes a landmark agreement that will provide New York's 120,000 direct care professionals
with a 6.5 percent raise over the next two years. These increases will help state-funded non-profits that
specialize in the care of vulnerable New Yorkers not only recruit and retain employees, but continue to
provide the same level of excellent care that have made them the backbone of New York's
developmentally disabled and behavioral health system.
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