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GENERAL 
RULES FOR 
LEGAL 
SUFFICIENCY

A JUVENILE DELINQUENCY PETITION MUST BE 
BASED ON NON-HEARSAY DEPOSITION(S) 

ALLEGING ALL ELEMENTS OF THE CRIME AND 
THE RESPONDENT’S COMMISSION OF SUCH. 

FCA 311.1, 311.2
Matter of Detrece H., 78 N.Y.2d 107 (1991)

Must present a prima facia case-the petition 
must be based upon depositions which if 

presented as testimony at trial would allege 
the respondent’s commission of all the 

elements of the crime. 



A Juvenile Delinquency Petition with 
all non-hearsay depositions is the 
sole accusatory instrument in a 

juvenile delinquency Case. 

Matter of Detrece H., 
78 N.Y.2d 107 (1991)

This is in contrast to a Criminal 
Case, where a felony complaint 
is superseded by an indictment 
or a superior court information; 

or in misdemeanor cases, a 
complaint may be converted to 

an information. 



A legally insufficient juvenile delinquency petition 
is a non-waivable jurisdictional defect. 

This issue can be raised for the first time on 
appeal. 

See Matter of Antwaine T., 23 N.Y.3d 512 (2014); 
Matter of Divine D., 79 A.D.3d 940 (2d Dept. 2010)



AMENDMENTS 
TO THE 
PETITION

A petition may not be amended for the purpose of 
curing:

(a) a failure to charge or state a crime;  or
(b) legal insufficiency of the factual allegations; 
 or
(c) a misjoinder of crimes.

FCA 311.5(2)

A defect in the petition for failure to state a factual 
allegation pertaining to an element of the crime 
cannot be cured with an amendment—i.e. such as 
failure to attach a non-hearsay deposition alleging 
operability of a firearm. 
See Matter of Rodney J., 83 N.Y.2d 503 (1994); 
FCA 311.5(2) 



• However, a petition may be amended to change date, time, and 
location, and similar information, as long as such amendment does not 
prejudice the respondent on the merits. FCA 311.5(1)

• Note: Even though a petition cannot be amended to include a lesser 
included offense—at trial, the Court may consider such a charge. 
See Matter of Dwight M., 80 N.Y.2d 792 (1992)

A better practice is to charge the lesser included offense in the petition 
in the first place!



• If you realize you filed a legally 
insufficient petition, or you want to add 
additional counts, you can do so by filing a 
superseding petition. 
See Matter of Detrece H., 78 N.Y.2d 107 
(1991)

However, note that the speedy trial time 
runs from the initial appearance on the 
original (now dismissed) petition. 
See Matter of Shannon FF., 189 A.D.2d 
420 (3d Dept. 1993) 

FILING A 
SUPERSEDING 

PETITION 



LEGAL SUFFICIENCY 
OF GUN CHARGES



OPERABILITY

Operability is an element of a gun charge, therefore this is needed to be alleged in a 
non-hearsay deposition. See Matter of Rodney J., 83 N.Y.2d 503 (1994); Matter of 
William B., 215 A.D.2d 377 (2d Dept. 1995)

Operability is most often alleged in a non-hearsay deposition by the officer 
who test-fired the gun. It must be made crystal clear on the face of the 
deposition that the person who test fired the gun is the deponent. 

In cases where the gun was fired in the commission of the crime, a non-hearsay 
deposition by a witness describing the gun being fired is legally sufficient to 
support operability. See People v. Gillespie, 205 A.D.3d 1212 (3d Dept. 2022)

Note: If the respondent is being charged with possesing a loaded 
firearm, then a non-hearsay deposition attesting to the operability 
of the ammunition being test fired must also be attached.



Operability 
exception



 Non-hearsay deposition(s) should contain the case number, 
evidence number, and/or serial number (if any) of the 
firearm to show that the gun that was test fired is the same 
one possessed by respondent. 
See Matter of Jonathan T., 247 A.D.2d 482 (2d Dept. 1998) 
(similarly applied in possession of drugs) 

 A perfect chain of custody is not required, but one must be 
able to reasonably infer that the same gun that was test 
fired to be operable is the same gun that the respondent is 
charged with possessing. 

 Need to be able to distinguish each gun if more than one 
gun was involved in an incident. 

CHAIN 
OF 

CUSTODY



• Criminal Possession of a Weapon 2nd Degree, PL 265.03(3) specifically states that there is an exception 
if such place for possession of a loaded firearm was in a home or business. Therefore, if you are 
charging a respondent under this subdivision, you must plead in the petition itself that the respondent 
possessed it specifically outside of his home or place of business. See People v. Chata, 8 A.D.3d 674 
(2d Dept. 2004)

• “If the defining statute contains an exception, the indictment must allege that the crime is not within 
the exception. But when the exception is found outside of the statute, the exception is a matter for the 
defendant to raise in defense, under either a general issue or an affirmative defense.” See People v. 
Webb., 172 A.D.3d 920 (2d Dept. 2019) quoting People v. Kohut, 30 N.Y.2d 183, 187 (1972)

• There is a long list of exceptions contained in PL 265.00 (22) and 265.20 (Exemptions) outside of the 
specific penal code provisions for 265.03 and 265.02. It does not matter whether it’s referred to as an 
Exception or an Exemption, if it is outside of the statute, you do not have to plead it. The issue must be 
raised by defense at trial.

EXCEPTIONS OR EXEMPTIONS



AUTOMOBILE 
PRESUMPTION 

Penal Law 265.15 applies a 
presumption of possession of guns in 

a motor vehicle, with certain 
exceptions as to who can be charged. 

It generally provides that the presence 
in an automobile of any firearm and 

certain other weapons is presumptive 
evidence of its possession by all 

persons in the motor vehicle.

The automobile presumption is a 
permissible inference, therefore 

the Court can accept or reject 
such inference. 

People v. Boyd, 153 A.D.3d 1608 
(4th Dept. 2017) 





However, compare CPW 2nd with:
Criminal Possession of a Weapon on School Grounds, PL 265.01-a: 

• The expanded definition of school grounds in PL 220.00 does not apply 
here. The ordinary definition of school grounds applies. 

See People v. Wright, 42 Misc.3d 428 (Kings County Supreme Court 2013)

• Therefore, when referring to school grounds on this charge, the petition 
must specifically allege that the possession was on school grounds (i.e. in 

the building or surrounding property or school bus). 



• Penal Law 265.05 makes it a juvenile delinquency adjudication for a 
person under the age of 16 “to possess any air-gun, spring-gun, or 
other instrument or weapon in which the propelling force is a spring 
or air, or any gun or instrument or weapon in which any loaded or 
blank cartridges may be used, or any loaded or blank cartridges or 
ammunition therefor…”   

• A possession of a CO2 gun by a person under 16yoa is also 
prohibited pursuant to 265.05. See Matter of Cesar P., 230 A.D.2d 
61 (2nd Dept. 1997) 

• Even in these cases, operability is an element of the crime, and test-
firing is required of the weapon and/or the ammunition. The test-
firing should indicate the means of how the weapon is fired, i.e. 
spring, air, CO2. 

• Note: There is an exception for possessing a rifle or shotgun or 
ammunition by the holder of a hunting license or permit, so you 
want to be sure to state that the possession is not permissible under 
any such licenses or permits.

Gel Blasters? Paint ball guns?
YES….powered by spring or air! Needs to be specified in the test-firing.

UNLAWFUL 
POSSESSION OF A 
WEAPON BY PERSONS 
UNDER 16
(AIR-GUN, SPRING-
GUN, BB GUN)



The age of the youth is an element of 
the crime, so a non-hearsay 

deposition is needed to show that the 
respondent is under the age of 16. 

See Matter of Matthew W.,
48 A.D.3d 587 (2d Dept. 2008)

This deposition can be by 
signed by an officer who 

asked the respondent their 
age, or can be a deposition 

by an immediate family 
member.  

However, a cousin is not deemed 
to be an immediate family 
member for purposes of 

verifying the respondent’s age. 
See Matter of Diamond J., 

134 A.D.3d 1117 (2nd Dept. 2015)

AGE OF YOUTH FOR PENAL LAW 265.05

https://casetext.com/case/in-re-matthew-w


 It is unlawful for any person age 16 or older to knowingly 
possess any air-gun, spring-gun, or other instrument in 
which the propelling force is a spring, air, piston or CO2 
cartridge in or upon a building or grounds, used for 
educational purposes, or any school, college or university, 
without the written authorization of such educational 
institution. 

Violation level offense, normally prosecuted through the 
Local Criminal Court.

The County Attorney’s Office would potentially get this 
charge if it’s part of a misdemeanor juvenile delinquency 
case and/or part of a felony case that was removed to 
Family Court. 

UNLAWFUL 
POSSESSION OF A 

WEAPON ON 
SCHOOL GROUNDS 

PL 265.06



PROHIBITED USE 
OF WEAPONS 
PL 265.35 (3)

Compare to Menacing 2nd degree, PL 120.14(1), whereby 
a respondent is charged with aiming or pointing a gun at 

another person with intent for them to fear injury of 
some sort, thereby needing intent and malice. 

In addition, this section criminalizes intentionally, without malice,  pointing 
or aiming a firearm or any other gun, the propelling force of which is 
gunpowder, at another person even with no injury, as well as injuring 

another person by discharge of a firearm by intentionally pointing it at 
another person, but without malice. This would not include a bb gun or air-

soft pistol. 

Under this section, it is classified as a class A misdemeanor and makes it 
unlawful for a person to discharge any firearm, air-gun, or other weapon, in 
a public place, or in any place where there is any person to be endangered 

nearby. 
This would include a bb-gun or air-soft pistol.



LEGAL SUFFICIENCY OF KNIFE CHARGES

CRIMINAL POSSESSION OF A 
WEAPON FOURTH DEGREE 

265.01 (1) AND (2) 
criminalizes various types of 
knives and other weapons. 

UPW 265.05 makes it an act 
of delinquency to possess a 

“dangerous knife” by a 
person under the age of 16. 

See Matter of Jamie D.,
59 N.Y.2d 589 (1983)

Non-hearsay depositions are 
needed describing the type 

of knife in detail, and the 
circumstances surrounding 

its possession. 



Under PL 265.05, a dangerous 
knife is a knife designed to be a 

weapon, such as  a switchblade or 
a dagger, or iI can be a utilitarian 

knife that  under the 
circumstances is intended to be a 

weapon. 
See Matter of Jamie D., 

59 N.Y.2d 589 (1983) 

The npossession of a machete, with a 14-
inch blade, by a person under the age of 16, 

late at night, in the street in Brooklyn, is 
legally sufficient for a charge of unlawful 

possession of a weapon by persons under 16 
pursuant to 265.05. 

Matter of Antwaine T., 23 N.Y.3d 512 (2014) 

The allegations in the petition that the 
respondent possessed a straight razor 
(i.e. boxcutter razor) while on school 
grounds is legally sufficient to charge 

as UPW 265.05. 
See Matter of Gilberto A., 237 A.D.2d 

285 (2d Dept. 1997)

The possession of a boxcutter razor or straight 
razor without unlawful intent is not prohibited 

under CPW 4th—

However, the mere possession of a 
boxcutter razor or straight razor may be 
prohibited by a person under the age of 

16 pursuant to  PL 265.05 depending 
upon the circumstances surrounding the 

possession. 
See Matter of Patrick L., 244 A.D. 244 

(1st Dept.) (Note: this possession did not 
take place on school grounds)

PL 265.05 does not contain a 
requirement that there is 

intent to use the item 
unlawfully against another 

person, while 265.01(2) does. 
See Matter of Patrick L., 244 

A.D. 244 (1st Dept.) 

DANGEROUS KNIVES BY INTENT



LEGAL 
SUFFICIENCY 

OF OTHER 
DANGEROUS 

INSTRUMENTS



Footwear used to kick the victim can be 
charged as a dangerous instrument, even if 

the complainant cannot articulate the 
specific type of footwear used. 

See Matter of Jason J., 
187 A.D.2d 652 (2d Dept. 1992)

This can be charged as an 
Assault, but the deposition by 

the complainant needs to 
articulate that they were 

kicked using footwear and 
that there was injury to the 

area where they were kicked. 

Remember, it is important 
to know that when you 

have an Assault 2nd finding 
for a person under the age 
of 18,  it becomes a 2-strike 
predicate for a designated 

felony. FCA 301.2(8)

FOOTWEAR

People v. Ray, 273 A.D.2d 611 (3d Dept. 2000): Work boots could be 
dangerous instrument as used to kick victim for purposes of attempted 
second-degree assault charge.  



CELL PHONE
A cell phone that the defendant used to 
strike the victim is legally sufficient as a 

charge for dangerous instrument.
See People v. Delgado,

214 A.D.3d 542 (1st Dept. 2023)

UNOPENED CAN OF SODA
Legally sufficiency to show that an 

unopened can of soda is a dangerous 
instrument.
In re Joy T., 

106 A.D.3d 456 (1st Dept. 2013)

SIDEWALK 
Evidence that defendant was seen atop 
victim, holding victim's head with both 
hands and striking it against sidewalk 

demonstrated that sidewalk was used as a 
“dangerous instrument”. 

See People v. Galvin, 65 N.Y.2d 761 (1985)

FLOOR AND COUNTERTOP
Using the kitchen floor and countertop as 

a dangerous instrument by repeatedly 
forcing the victim's head against each 

surface intending to cause physical injury.
See People v. Bonney,

69 A.D. 3d 1116 (3d Dept. 2010)

WIRE HANDLE OF FLY SWATTER
Wire handle of flyswatter, which was 

used to strike five-year-old child on the 
back, over her clothing, was capable of 

causing serious physical injury.
People v. Wade

232 A.D.2d 290 (1st Dept. 1996)

MORE DANGEROUS INSTRUMENTS…



vcivitillo@dutchessny.gov

lfakhoury@dutchessny.gov
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