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INTRODUCTION 
 

• The State Environmental Quality Review Act (SEQRA) is a combination of New 
York State statutory law (Environmental conservation Law, Article 8) and New York 
State regulatory law (6 NYCRR 617.1 et seq.). When applicable, SEQRA is a 
mandated process imposed on local governmental decision-making, including 
various County policies and projects. 

 
SEQRA IS NOT ITSELF A DECISION-MAKING PROCESS 
 

• SEQRA is not a process by which a project or other action is approved or denied. 
It is simply an aid to the government review process, identifying potential 
environmental impacts and potential mitigation measures to be considered prior to 
certain governmental decisions. 
 

• When applicable, SEQRA must be completed prior to an approval of the action 
under consideration. Failure to complete required SEQRA review prior to 
undertaking, funding or approving a SEQRA action may result in an undoing of the 
action. 

 
• The essence of SEQRA process is to ensure that environmental issues are 

injected into the decision-making process and a “hard look” is taken as to potential 
adverse environmental impacts of an action. It provides a vehicle “to impose 
substantive conditions upon an action to ensure that the requirements of [SEQRA] 
have been satisfied.  The conditions imposed must be practical and reasonably 
related to impacts identified in the EIS . . . .” (6 NYCRR § 617.3(b)). 

 
• SEQRA determinations may be challenged by any legally affected parties on the 

bases that (1) the SEQRA procedure was not properly followed, or (2) a “hard look” 
was not taken as to the potential adverse environmental impacts.  The vehicle for 
such a challenge is a CPLR Article 78 proceeding. 
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SEQRA – 10-Step Process (4 Steps if No Environmental 
Impact Study [EIS]) 

 
1. IS THE ACTION SUBJECT TO SEQRA?  

 
Not every action of the County is subject to SEQRA. The following are County 
actions that are subject to SEQRA: 
 
(i) “Projects or physical activities . . . that affect the environment by changing 

the use, appearance or condition of any natural resource . . .” that will be 
undertaken, funded, or approved by the County. (6 NYCRR § 617.2(b)(1)). 

 
(ii) “Planning and policy making activities that may affect the environment and 

commit the [County] to a definitive course of future decision.” (6 NYCRR § 
617.2(b)(2)). 

 
(iii) “Adoption of agency rules, regulations and procedures, including local laws 

. . . and resolutions that may affect the environment.” (6 NYCRR § 
617.2(b)(3)). 

 
What then is the “environment” that, if affected, may trigger SEQRA review under 
these circumstances? The “environment” is defined by the SEQRA regulations as 
“the physical conditions that will be affected by a proposed action, including land, 
air, water minerals, flora, fauna, noise, resources of agricultural archeological, 
historic or aesthetic significance, existing patters of population concentration, 
distribution or growth, existing community or neighborhood character, and human 
health.” (6 NYCRR § 617.2(l)) (Emphasis added). 
 

2. COMPLETE THE ENVIRONMENTAL ASSESSMENT FORM (EAF) 
ELECTRONICALLY & CLASSIFY THE ACTION 
 
All actions subject to SEQRA must be classified as either a “Type I” listing, a “Type 
II” listing, or “Unlisted.”  Actions are described in a listed format in the SEQRA 
regulations for both Type I actions (6 NYCRR § 617.4(b)(1)-(11)) and Type II 
actions (6 NYCRR § 617.5(c)(1)-(46)).  Any action not on either of those two lists 
is automatically, and by default, classified as an Unlisted action. 
 
A Type II action is determined by the SEQRA regulations not to be subject to 
SEQRA review, because the State has pre-determined that they will not have a 
significant adverse impact on the environment. (6 NYCRR § 617.5(a), (c)). Both a 
Type I and an Unlisted action require SEQRA review. A Type I action “carries with 
it the presumption that it is likely to have a significant adverse impact on the 
environment and may require an EIS. (6 NYCRR § 617.4(a)(1)). (Emphasis 
added). 
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If, at the outset, an action is obviously within the listing of Type II action, or if an 
EIS will definitely be required, then an EAF is not required.  Otherwise, an EAF is 
needed. 
 
Preparation of the EAF: 
 
(i) The EAF provides the decision makers with relevant information to assist 

with the typing of the action, and will form the basis for analyzing what the 
determination of significance of the action ought to be. 
 

(ii) There is both a “Short” EAF form and a “Full” (a/k/a “long”) EAF form.  The 
Short EAF form is used for more minor actions, not likely to have a 
significant adverse environmental impact. A Full EAF is required for any 
Type I action and for any Unlisted action if desired by the County. 

 
(iii) The EAF has 3 parts. Part 1 is the Project and Sponsor Information. Part 2 

identifies the potential impacts. Part 3 is the “determination of significance” 
(discussed in more detail below). 

 
3. LEAD AGENCY STATUS & COORDINATED REVIEW 

 
Any federal, State, or local government agency that has approval power over the 
action is designated a SEQRA “Involved Agency.”  All of the Involved Agencies will 
be identified by whomever is preparing the EAF for the County.  The “Lead Agency” 
is the Involved Agency that will be responsible for directing or leading the SEQRA 
review process.  If there is only one Involved Agency, then that agency will be the 
Lead Agency.  If there is more than one Involved Agency, there is a process to 
determine which of those Involved Agencies will be the Lead Agency. Any other 
federal, State, or local agency that is not an Involved Agency may ask to be an 
“Interested Agency” that simply allows them to receive notices and documents 
automatically if agreed to by the Lead Agency and otherwise allows them to 
participate in the process, but only to the same extent as any member of the public.  
No person or entity other than a governmental agency can be an Interested 
Agency.  For the County, it must decide, based upon the action, which County 
entity that has approval power over the action will be the proposed County Lead 
Agency.  In many cases it will be the County’s legislative body, being the usual 
agency that will provide the funding for the action, even before undertaking or 
approving the action.  However, it could be any County agency that has approval 
power over the action. 
 
If there is more than one Involved Agency, a decision must be made as to whether 
to have a coordinated review with all other Involved Agencies, or to have each 
Involved Agency to conduct their won SEQRA review. It is the usual course to 
coordinate the SEQRA review among all Involved Agencies, to avoid a piecemeal 
approach to the SEQRA revie.  Although there are instances when the review of 
an action will be uncoordinated.  To coordinate the action among all Involved 
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Agencies usually delays the action for about 30 days, unless there is more than 
one Involved Agency that wants to battle over who is to be Lead Agency.  This is a 
rare occurrence, with the determination of which agency will be designated as the 
Lead Agency being decided by the Commissioner of DEC.  
 
Typically, the first Involved Agency to begin review of the action decides to exercise 
its preference to be the agency taking Lead Agency, the lead role, in the 
environmental review of a project over which they have approval power. For 
purposes of County projects, policies or other SEQRA actions, the first Involved 
Agency will almost assuredly be the County, as it is the agency that desires to 
undertake, fund or approve its own project. In that instance, the County will likely 
desire to be Lead Agency. To establish its Lead Agency status, it has the 
responsibility to state its intention to do so and inquire of all Involved Agencies if 
they have any objections to the assumption of Lead Agency by the county.  This is 
accomplished by sending to all Involved Agencies a copy of the EAF and a “Notice 
of Intent to Be Lead Agency” for the project. If no Involved Agency objects to the 
County’s Notice within 30 days of transmitting this Notice to them (which is the 
usual case), then the County can assume SEQRA Lead Agency status. When a 
SEQRA review is coordinated with all Involved Agencies, the determination of 
significance (discussed below) by the Lead Agency binds all Involved Agencies. 
 

4. DETERMINATION OF SIGNIFICANCE 
Within 20 days of becoming Lead Agency and reviewing the EAF and any other 
supporting information, the Lead Agency must make a decision as to the 
environmental significance of the action and set it forth in a “reasoned elaboration.” 
(6 NYCRR § 617.7(b)(4)). Typically, the EAF is the guide and may be the only 
information necessary to make such a determination.  The Lead Agency must take 
a “hard look” at the available information. The two usual and customary categories 
of significance are: “Positive Declaration” or “Negative Declaration.”1 The criteria 
for making a determination of significance is set out in (6 NYCRR § 617.7(c)). 
 
(i) A “Negative Declaration” is a determination that there will be no “significant 

adverse environmental impacts” upon the environment as a result of the 
action. (6 NYCRR § 617.2(z)). A determination of significance of a 
Negative Declaration ends the SEQRA process (with appropriate notices 
being filed).2 

 
1 A third choice is a “Conditioned Negative Declaration” (CND).  It can only be used for Unlisted action, 
using a Full EAF and with a coordinated review.  If the CND process is used, all identified significant 
environmental impacts must be mitigated and conditions ensuring such mitigations must be adopted by the 
Lead Agency.  The public has a minimum 30-day comment period after the CND is published in the DEC 
Environmental Notice Bulletin. This determination is seldom used because there is a similar but more 
efficient Court-created process to achieve a Negative Declaration – by use of an EAF Expanded Part 3 
(discussed below). 
 
2 However, at any time prior to the decision to undertake, fund or approve an action, the Lead Agency must 
rescind a Negative Declaration and issue a Positive Declaration if there are substantive project changes, 
new information is discovered, or changes in circumstances not previously considered, AND “the Lead 
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(ii) A “Positive Declaration” is a determination that the action “may have a 

significant adverse impact on the environment” (6 NYCRR § 617.7(c)(1)). If 
there is a Positive Declaration, then the Lead Agency must decide if it will 
require the applicant to proceed through the Environmental Impact 
Statement (EIS) process. An EIS will be required unless the Lead Agency 
“determine[s] either that there will be no adverse environmental impacts or 
that the identified adverse environmental impacts will not be significant.” (6 
NYCRR § 617.7(a)(2)). 

 
(iii) Another often-used alternative is the use of method commonly referred to 

as an “Expanded EAF Part 3.” This alternative is not set forth in the SEQRA 
regulations (although it is recognized in associated DEC SEQRA guidance 
documents). It is a court invented process, authorized by Merson v. 
McNally, 90 N.Y.2d 742 (1997), in which allows the deferral of the decision 
on the determination of significance until there is an opportunity for 
mitigation measures to be proposed to blunt any potential significant 
adverse environmental impacts of the action, with the result of a Negative 
Declaration. 

 
 

5. IF THERE IS TO BE AN EIS, A SCOPE OF THE DRAFT 
ENVIRONMENTAL IMPACT STATEMENT (DEIS) MUST BE 
PREPARED 
 
A DEIS Scope is essentially the blueprint or outline of DEIS, identifying the 
potentially significant adverse impacts and how they ought to be addressed in the 
DEIS 
 
(i) Scoping is required, and the public must have an opportunity for 

participation in the process of scoping.  At a minimum, the public must be 
given an opportunity to provide written comments to the lead Agency.  
However, the Lead Agency has the discretion to set a public scoping 
session, whereby the public would have an opportunity to voice their 
opinions on what should be studied in the DEIS, similar to a public hearing. 
(6 NYCRR § 617.7(a)(2)). 
 

(ii) For a county action, it would likely be the county or a county consultant that 
will provide a draft scope to the Lead Agency, which must be circulated to 
all Involved Agencies. 

 
Agency determines that a significant adverse environmental impact may result.” (6 NYCRR § 617.2(b)(2)). 
However, courts have determined that the mere passage of time does not warrant reopening of 
environmental review.  In deciding whether to rescind a Negative Declaration the Lead Agency must identify 
the relevant areas of environmental concern, take a hard look at them, and make a reasoned elaboration 
for its determination to rescind or not to rescind. 
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6. IF THERE IS AN EIS, A DEIS (OR GEIS OR SEIS) MUST BE 

DRAFTED 
 
The contents of a DEIS will be dictated by the DEIS scope and the required 
contents noted in the SEQRA regulations. (6 NYCRR § 617.9(a)(2)). 
 

7. IF THERE IS AN EIS, LEAD AGENCY MUST “ACCEPT” THE DEIS 
AS ADEQUATE FOR PUBLIC REVIEW (AS TO SCOPE AND 
CONTENT) (6 NYCRR § 617.9(A)(2)) 

 
Within 45 days of receipt of the DEIS the Lead Agency must decide whether or 
not to “accept” the DEIS as complete.  This is unfortunate language in that 
people believe that the DEIS process is over, when it has rally just begun.  What 
the Lead Agency must decide at this point is whether the DEIS is adequate to 
be circulated to the other public agencies and the public for comment. It is a 
low bar, and is simply ensuring that the DEIS appears to be responsive to the 
DEIS scope and provides necessary information to allow an evaluation of the 
action’s impacts, alternatives and mitigation measures.  When the Lead Agency 
accepts a DEIS as adequate for public and agency review it must file a Notice 
of Completion, as provided in the SEQRA regulations. 
 

8. IF THERE IS AN EIS, ALLOW PUBLIC COMMENT OPPORTUNITY ON 
THE DEIS 
 
There is no requirement for a public hearing, but the public must have a minimum 
30-day public comment period to convey their reaction to the DEIS.  The 30-day 
period commences upon the filing of the DEIS Notice of Completion. 
 

9. IF THERE IS AN EIS, DRAFT THE FINAL ENVIRONMENTAL IMPACT 
STATEMENT (FEIS) 
 
The FEIS is a document that is responsive to the public and government agency 
comments on the DEIS, and which may also modify DEIS conclusions and 
mitigations, if warranted.  The DEIS is either physically or by reference 
incorporated into the FEIS document.  It typically takes the form of public and 
agency comments noted, and a response to each (like comments can be grouped 
or combined together). The Lead Agency must accept/approve the FEIS. 
 
 



7 
 

10. IF THERE IS AN EIS, DRAFT THE SEQRA FINDINGS 
STATEMENT AS A RATIONALE FOR THE DECISION-MAKING 
 
Upon acceptance of the FEIS the Lead Agency must draft and approve its SEQRA 
Findings. Prior to adopting the Findings Statement there must be at least 10 days 
provided for public and other comments on the FEIS (although there is no 
mechanism for modifying the FEIS based upon such comments). (6 NYCRR § 
617.11(a)). 
 
The Findings Statement must consider and weigh the FEIS and its “impacts with 
social, economic and other considerations, [and] provide a rationale for the [lead] 
agency’s decision” on the action. Importantly, the Findings Statement must “certify 
that  . . . the action is one that avoids or minimizes adverse environmental impacts 
to the maximum extent practicable, and that adverse environmental impacts will 
be avoided or minimized to the maximum extent practicable by incorporating as 
conditions to the decision those mitigative measures that were identified as 
practicable.” (6 NYCRR § 617.11(d)). 
 
Upon the Findings statement being adopted by the Lead Agency, SEQRA is completed, 
and decision-making on the underlying action may occur. 
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ETHICAL CONSIDERATIONS 
 

GENERAL ETHICS RULES GOVERNING COUNTIES 
 

At the forefront of our legal advice to our client is the matter of ethics.  Generally, all 

municipal officials and employees in New York are subject to various rules of ethics, and the 

county is no different.  From time-to-time attorneys in the Law Department or Office of the County 

Attorney may be asked to provide advice regarding the ethical conduct of county officials 

(including unpaid appointees) and employees, even in the context of SEQRA. There are three 

bodies of law that must be considered when dispensing any ethical advice to our county client.  

For the county, as with all other such municipal officials and employees in New York, there 

exists two layers of ethical rules that must be followed – NY General Municipal Law Article 18 and 

the common law.  In addition, as with many, but not all, local municipal officials and employees, 

there are applicable local ethics codes. County public officials, appointees and employees are 

bound to follow their county ethics and disclosure law.  

 In many instances, if the ethics query involves proposed future action, then the official, 

appointee or employee may seek an advisory opinion from a county ethics board. The advantage 

of an county ethics board advisory opinion is generally that the inquirer is not subject to penalties 

or sanctions by virtue of acting or failing to act due to a reasonable reliance on the opinion.  

Although typically the Law Department or County Attorney’s Office refers employees and  

appointed board members to the Board of Ethics for an advisory opinion whenever possible, it 

may be more appropriate under certain circumstances involving broader applications of policy to 

provide management personnel of the departments, offices and boards with direct advice by the 

Law Department/Office of the County Attorney. If it is appropriate to render ethics advice, it must 

be understood that each of the three levels of ethics rules must be taken into consideration.   

NY General Municipal Law Article 18 is rather narrow in its reach. It addresses mostly 

direct or indirect pecuniary or other material benefit interests that a municipal official, appointee 

or employee may have in a municipal contract if that official, etc. also has some oversight or 

involvement in the contract in their municipal role.  Article 18 also prohibits municipal officials, etc. 

from (i) soliciting gifts from others, or accepting gifts of $75.00 or more if it could be inferred it was 
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given to influence the person,3 (ii) receiving certain outside compensation,4 or (iii) disclosing 

municipal confidential information.5 

A county ethics code may have broader prohibitions on the conduct of county municipal 

officials, etc., including, but not limited to, the acceptance of gifts, political solicitation, release of 

confidential information, and nepotism. Some examples from Orange County’s Ethics Code 

restricting the conduct of County officers and employees: 

• “[Officer/employee] shall not use his/her official position or office or take or fail to take any 

action in a matter which he/she knows or has reason to know may provide a personal 

financial benefit or secure unwarranted privileges or exemptions for any person, employer, 

business, or prospective employer of any person.” 

• “[Officer/employee] shall not appear before any agency or department of the County 

except on his/her own behalf or on behalf of the County or on behalf of his or her 

constituent(s) in the case of an elected official or attorney therefor.” 

• “No County officer or employee with actual authority to cause the hiring of any person shall 

participate in any decision to hire any relative/immediate family member or member of the 

household of the person being hired.” 

• Shall not disclose confidential information, which is defined as information that, if in a 

document form, could be withheld under FOIL exemptions from production.6 

Finally, the common law of municipal ethics must be considered, as the standard is more 

encompassing.  Although usually applied in the context of municipal land use approvals, there is 

nothing in the common law that restricts this standard from being applied more broadly.  The focus 

is on whether municipal conduct not otherwise specifically prohibited may nonetheless be 

considered a conflict of interest if the activity results in the mere possibility of a conflict; the goal 

being to avoid even the “appearance of impropriety,” viewed objectively.7 

 

 
3 NY General Municipal Law § 805-a(1)(a). 
4 Id. § 805-a(1)(c), (d). 
5 Id. § 805-a(1)(b). 
6 Orange County Ethics and Disclosure Law (Local Law No. 9 of 2018, as thereafter amended). 
7 See, e.g., Titan concrete, Inc. v. Town of Kent, 202 A.D.3d 972 (2d Dept. 2022); Parker v. Gardiner Planning 
Board, 184 A.D.2d 937 (3d Dept. 1992); Tuxedo Conservation & Taxpayers Assn. v. Town Board of Tuxedo, 69 
A.D.2d 320 (2d Dept. 1979). 
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